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FROM
THE
EDITOR...

Alcohol and Drugs

What isthe recipe for Kentucky’s criminal casesinvolving alcohol
and drugs? What is the prescription for real solutions that honor
congtitutional values? Is the therapeutic and corrective direction
we are headed in prudent? What more should we be doing?

Many of us would have aready answer, if only.... The redlity is
more likely acomplicated web of interrelated strategies.

Kentucky has responded directly and indirectly to the scourge of
acohol and drug problemsin a variety of ways. Many need treat-
ment. Drug cases present major challengesin nature and numbers.

There are drug courts with remarkable success. There is research
with significant insights on cause, interventions, and strategies.

And imagine that some of those charged with drug offenses are
innocent. Some while not innocent are overcharged. Some were
charged or prosecuted illegally. And, the topic we hate to discuss,
somecitizensareracially profiled in drug cases. A strong statewide
public defender system that provides professional, vigorous repre-
sentation to the 14,000 clients charged with drug offensesit repre-
sentsis an essential part of the recipe.

The Advocate previously published aspecial issue on drugsin July
1996 asking, are our hands tied behind our backs in drug cases?
They weren't then and as this issue demonstrates they aren’t now.

The Right to Counsel

During this 30" year of Kentucky’s statewide public defender sys-
tem, we arein sight of the 40" Anniversary of Gideon. Tworight to
counsel cases, Fraser and Shelton, shape anew thelaw and practice
nationally and in Kentucky.

Juvenile Representation

Inthisissue, weal so present asignificant evaluation by the ABA of
Kentucky’s ever-important juvenile representation. We report the
steep decline in juvenile violent crimes, and we explore the com-
plexity of issues of juvenile sex offenders.

Tell Us

Amidst the complexity of criminal practice in these times, we are
working to bring helpful information to our readers. Tell ushow we
can do a better job of this. Tell uswhat additional information you
would find helpful in your dealing with cases involving drugs and
alcohol. And for context, let us remember that Rudyard Kipling
instructed us that, “Words are, of course, the most powerful drug
used by mankind.”

Ed Monahan
Deputy Public Defender
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The intent of this article is twofold. First, it will remind trial
atorneys that drug cases are triable and contain numerous
legal issues. Consequently these cases must be aggressively
prepared at the pretrial stage and then actualy tried by jury.
Second, theformat isdesigned to take attorneysthrough, step-
by-step, the defense of drug cases. However, thearticle should
not be used asasubstitutefor thetrial attorney taking thetime
to exhaustively research each legal issuein agiven case.

Racial Profiling

In every drug case defense counsel must thoroughly investi-
gatewhether racia profiling played any part inthedefendant’s
stop, search, and subsequent arrest. Racial profiling should be
cited as an additiona basis to suppress. Concerns over the
possibleuseof racia profilingin Kentucky ledtolegidationin
2001 by the General Assembly. In 2000, the bill sponsored by
Senator Gerald Neal that would have required the coll ection of
datato look at the issue of racial profiling failed to get out of
the State Judiciary Committee. As a result Governor Patton
issued Executive Order 2000-475 onApril 21, 2000, directing
that no state law enforcement agency or official stop, detain
or search any person solely because of “race, color or
ethnicity.” Theorder wasreprintedin The Advocate, Volume
22, No. 3 (May 2000). Pursuant to that order, aVehicle Stop
Reporting Model Policy was devel oped by the Justice Cabi-
net.

KRS 15A.195(1) statesthat:

“No State law enforcement agency or officia shall
stop, detain, or search any person when such action
issolely motivated by consideration of race, color, or
ethnicity, and the action would constitute aviolation
of the civil rights of the person.”

Under Subsection (2) of that statute the Secretary of the Jus-
tice Cabinet was required to “design and implement a model
policy to prohibit racia profiling by statelaw enforcement agen-
ciesand officials.” Defense counsel must obtain acopy of the
model policy from the Justice Cabinet or Kentucky Law En-
forcement Council. The statute further “urges’ all local law
enforcement agenciesand sheriffs departments*toimplement
a written policy against racia profiling or adopt the model
policy against racial profiling as established by the Secretary
of the Justice Cabinet.” See KRS 15A.195(3). Check withyour
local law enforcement agency and sheriff ‘s department to
obtain acopy of any policiesadopted. Any “local law enforce-
ment agency that participates in the Kentucky Law Enforce-
ment Foundation Program Fund under KRS 15.420inthe Com-
monwealth shall implement a policy, banning the practice of
racial profiling, that meets or exceeds the requirements of the
model policy disseminated under subsection (3) of this sec-
tion.” See KRS 15A.195 (4) (a). AccordingtothelLegidative
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Research Commission’s Local Mandate Fiscal Impact Esti-
mate, as of March 5, 2001,there were 360 law enforcement
agenciesreceiving supplemental funding through the KL EPF.

Any such policiesarerequired to be submitted by thelocal law
enforcement agencies to the Secretary of the Justice Cabinet
and areavailableto defense counsdl . Funding iswithheld until
the Secretary approves a policy submitted by any agency.
Onceapproval isgranted, the policy can not be changed with-
out obtaining the Secretary’sagpproval. See KRS 15A.195 (4)(b).

The proceduresfor reporting alegations of racial profiling are
set forth under 40 KAR 7:010. Reports of violations of KRS
15A.195 can be filed by computer, telephone, facsimile or in
writing with the Office of the Attorney General. Theinforma-
tion includes the name, address, and telephone number of the
person who filed the complaint; name, address, and telephone
number of any witness; officer's name or badge number if
known; and a description of the allegation. Defense counsel
must obtain copies of any reports relating to the officer(s) on
your case. Patterns may emerge with certain officers, or even
particular law enforcement agencies, that are highly relevant
for a court to consider in ruling on a suppression issue.

Defense counsel must a so check with the local law enforce-
ment agency for any complaints filed against the police
officer(s). The Open Records law can be used to obtain the
complaintsand dispositions. See KRS 61.872.

Keep in mind that you may need to utilize Chapter 31 and
approach the court for authorization to use expert witnesses.
These expert witnesses can take any data that you collect and
possibly render an opinion in court regarding the basis of the
stop in your case. Governor Patton’s executive order in 2000
also directed that data on the state police be gathered to deter-
minethe extent to which racial profiling occurs. The Courier-
Journal reportedinan articleon March 2, 2001, that the* L ou-
isville police have adopted a policy banning racial profiling,
and the department began [that] year to collect data on the
race of drivers stopped by police.” Datafrom the state police
andlocal law enforcement agencies should beavailablethrough
the Open Records Law and/or by court order to defense coun-
sl for evaluation. SeeKRS61.872.

Researchers at the University of Louisville found after con-
ducting ajuvenile justice study for 10 months that minority
youthsin Kentucky are detained at a higher rate than whites.
A sociology professor, Clarence R. Talley, who led the studly,
“relied on state dataaswell asinterviewswith police officers,
judges, prosecutors, defense lawyers and others involved
withthejuvenilejusticesystem....[In] [f]heinterviews...[some]
suggested racial biasor ‘profiling'” as the cause for the dif-
ferent treatment of minority and whitejuveniles. See” Juve-
nile Justice Study Finds Racial Discrepancy,” The Courier-
Journal, May 15, 2002.

The University of Louisville' sJustice Administration Depart-
ment released a report on August 7, 2002, after analyzing

48,000, traffic stopsfrom 2001. Whilefailingto find that the
Louisville Police Department asawhole systematically stop
motorists because of race or ethnicity, the study did con-
clude that “ nonwhites were more likely to be searched than
whites.” See”L ouisville Police Don’t Do Race Profiling,” The
Lexington Herald-Leader, August 8, 2002. “The U of L re-
searchers stated in the report that ‘ our findings do not con-
cludethat such profiling might not be occurring against indi-
vidua citizensby oneor moreindividua officers.’” See"Traf-
fic Study Finds No Racial Profiling,” The Courier-Journal,
August 8, 2002. The current chief of the Louisville Police
Department told the newspaper that, “ I’ m not saying that we
don’t have some biased officersbecause I’ m surewe do...\We
still must bevigilant.” See“LouisvillePoliceDon't Do Race
Profiling,” The Lexington Herald-Leader, August 8, 2002.

The study by the University of Louisville has many critics
primarily dueto the researchers’ methodology. “David Har-
ris, alaw professor at the University of Toledo who wrotethe
book Profiles in Injustice: Why Racial Profiling Cannot
Work, stated, ‘If they’'re not using a baseline, that means
they cannot draw the conclusion that they have....In order to
know whether race is a factor in who gets pulled over, you
have to have something to compare it to.”” See “Traffic
Study Finds No Racial Profiling,” The Courier-Journal, Au-
gust 8, 2002.

A previous study by the Courier-Journal used such abench-
mark as the expertsin racial profiling indicate is needed in
order to draw valid conclusions. “1n October 2000, the Cou-
rier-Journal published areview of city police traffic stops.
The newspaper’s study of more than 1,600 stops found that
African-American driverswere pulled over and checked for
arrest warrants at twicetherate of whitedrivers. The news-
paper studied datafrom 30 randomly selected daysfrom 1999-
2000. The newspaper used as a benchmark the number of
driving-age Louisvillians and stationed observers along
Bardstown Road to observe motorists and record their race.”
See“Traffic Study FindsNo Racial Profiling,” The Courier-
Journal, August 8, 2002. Defense attorneys need to obtain
copies of the studies from the University of Louisville and
the Courier-Journal. After analyzing the reports and data,
serious consideration needs to be given to hiring an expert
under KRS Chapter 31. Asof August 2002 thecity of Louis-
villewas 6 monthsinto collecting datafor the 2nd year of the
study.

Right to Test

Defense counsal should always consider having the alleged
drug examined by someone other than the prosecution’s ex-
pert. Jamesv. Commonwealth, Ky., 482 SW.2d 92 (1972), rec-
ognized a defendant’s right to independently analyze the al-
leged drug. Subsequent cases have reiterated this right and
stated “theright totesting isimplicit under RCr 7.24.” Green .
Commonwealth, Ky.App., 684 SW.2d 13, 16 (1984). Seealso

Taylor v. Commonwealth, Ky.App., 984 S.W.2d 482 (1998).
Continued on page 6
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Continued from page 5
Funding for defense testing would be covered under KRS
31.185and 31.200.

If the drug samplewas consumed in testing by the prosecution’s
expert then a motion to dismiss and/or a motion to suppress
the results generated by the state’s expert should be made.
Rely in part on Green v. Commonweal th, Ky.App., 684 SW.2d
13, 16 (1984), which states, “we hold the unnecessary (though
unintentional) destruction of the total drug sample, after the
defendant stands charged, renders the test results inadmis-
sible, unless the defendant is provided a reasonabl e opportu-
nity to participate in the testing, or is provided with the notes
and other information incidental to the testing, sufficient to
enable him to obtain his own expert evaluation.”

Failure to move for independent testing can hurt the defense
in other ways. For example, in Sargent v Commonwealth, Ky.,
813 S\W.2d 801, 802 (1991) the defense contended that the
prosecutors had not given to them the laboratory reports of
the marijuana. The defendant announced “ready” and “the
tria judge... [found] that the Commonweal th had substantial ly
complied with the discovery order and that Donald Sargent
had suffered no prejudice because he did not move for inde-
pendent testing of the marijuana.” However, three Justicesin
dissent stated, “[i]n announcing ready, the defense was per-
fectly justified in believing that the Commonwesal th had com-
plied with the express order of the court, that there was no
undisclosed scientific evidence.” 1d. at 803.

InHowardv. Commonwealth, Ky.App., 787 SW.2d 264 (1990),
the Commonweslth failed to produce the marijuanawhich was
allegedly possessed by the appellant for purposes of sale. “In
this case no marijuanawas seized by the Commonwealth. Ap-
pellant was observed entering Hilltopper Billiards carrying a
paper bag of sufficient sizeto contain a pound of marijuana.
Hewas taped offering to sell Drake Jenkins a pound of mari-
juanafor $1,600. Jenkins declined to buy because of the price,
asking the appellant if he had any cheaper. The appellant re-
plied that he did, but that he would haveto deliver it later that
evening because he didn’t have the cheaper grade with him.
The police did not arrest appellant at this time because of the
ongoing investigation which they did not wish to jeopardize
by making an arrest. As a result thereof, no marijuana was
seized.... Wedo not, therefore, read Jacobsto requirethe Com-
monwealth to produce an actual physical sample of the con-
trolled substance as that was not the issue addressed to the
Court.” Id. at 265-266. Additionally, “it appears that in Ken-
tucky, there is no requirement that any of the substance be
scientifically tested to be marijuana.” Taylor v Commonwealth,
Ky.App., 984 S\W.2d 482 (1998). See also Commonwealth v.
Harrelson, Ky., 14 SW.3d 541, 545-546 (2000).

Pretrial Motions

Suppression. Most drug cases involve some suppression is-
sue. Search and sei zure motions should always be considered
under the Fourteenth Amendment to the United States Consti-

tution and Section 10 of the Kentucky Congtitution. Addi-
tiond authority can often befound under the Rules of Criminal
Procedure (RCr) and the Kentucky Rules of Evidence (KRE)
and should be included in any suppression mation. This ar-
ticlewill not attempt to cover thewealth of law in thisareabut
the tria attorney must always be aert to suppression issues.
Seetheprior section on racial profiling.

Priors. Good aggressive defense practice requires that the
defense attorney always review the validity of prior convic-
tions. Drug cases may involveprior convictionsin threediffer-
ent settings. They are as follows: persistent felony offender,
subsequent offender, and truth-in-sentencing. WWebb v. Com-
monwealth, Ky., 904 SW.2d 226 (1995), hasmadeit more diffi-
cult to challenge prior convictions, at least, in casesinvolving
persistent felony offender charges. The court in Webb, how-
ever, never specifically overruled Commonwealthv. Gadd, Ky.,
665 S.W.2d 915 (1984). Gadd recognized theright in Kentucky
to question the validity of a prior conviction by pretrial mo-
tion.

Boykinv. Alabama, 395U.S.238,89 S.Ct. 1709, 23L.Ed 2d 274
(1969), held that there would be no presumption from asilent
record of the waiver of three important federal constitutional
rights, (1) the privilege against self incrimination, (2) theright
to trial by jury, and (3) the right to confront one’s accusers.
Quoting McGuirev. Commonwealth, Ky., 885 SW.2d 931 (1994),
the Webb court stated, “Kentucky trial courts are no longer
required to conduct a preliminary hearing into the constitu-
tional underpinnings of ajudgement of conviction offered to
prove PFO status unless the defendant claims ‘a complete
denial of counsel in the prior proceeding.” ... The appropriate
remedy to challenge...[prior] guilty pleasis through a [RCr]
11.42 proceeding and then the respondent ‘may ...apply for
reopening of any...sentence [thus] enhanced.”” Webb, 904
SWw.2d at 229. However, in Wbodsv. Commonwealth, Ky., 793
S.W.2d 809 (1990), the court held aprior guilty pleaconstitu-
tionally defective because the court did not canvass Boykin
rights with the defendant at the time of the plea even though
the staterule permitted apleaof guilty in absentiaprosecution
for amisdemesanor.

Defense counsal should keep in mind that WWebb was only
addressing the attack on a prior used in a persistent felony
offender proceeding. Therefore the Court did not specifically
ruled on theissue of whether such attacks of prior convictions
would be appropriate as to subsequent offenders status or in
atruth in sentencing proceeding. To the extent that Webb is
controllinginthisareathen defense counsel still must investi-
gate pretria the validity of prior convictions which areto be
used in persistent felony offender, subsequent offender, and
truth in sentencing proceedings. Consideration must then be
givento challenging these prior convictionsby way of filinga
motion pursuant to RCr 11.42. Unfortunately, effective Octo-
ber 1, 1994, such a motion must be filed “within three years
after the judgment becomes final.” If the judgment became
final before the effective date of the rule then the time com-
menced upon the effectivedate of RCr 11.42.
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I nformant. Many drug casesinvolvethe use of an informant.
In the event that the informant is an eyewitness then defense
counsel is entitled to the name and address of the informant
under Burks v. Commonwealth, Ky., 471 SW.2d 298 (1971).
The court noted that, “the significant point is that when an
informer participates in or places himself in the position of
observing acriminal transaction he ceasesto bemerely asource
of information and becomes awitness.” 1d. at 300-301. The
Burks court also noted that the “ better practice[is] toraisethe
question by pretrial motion....” 1d. at 301.

Evenif theinformant is not an eyewitnessthe defense may be
entitled to the identity of the informant. In Roviaro v. United
States, 353U.S.53, 77 S.Ct. 623, 1 L.Ed.2d 639 (1957), the court
discussed whether adefendant charged under federa criminal
laws was entitled to the name of an informant. The court was
sympathetic to the defense position and noted, “His testi-
mony might have disclosed an entrapment. He might have
thrown doubt upon petitioner’s identity or on the identity of
the package. Hewasthe only withesswho might havetestified
to petitioner’s possible lack of knowledge of the contents of
the package that he ‘transported’ from the tree to John Do€'s
car. Thedesirability of calling John Doeasawitness, or at least
interviewing himin preparation for trial, was a matter for the
accused rather than the Government to decide.” Id. at 629.

KRE 508 specifically deals with the identity of an informer.
Under KRE 508 (c)(2), “[i]f the court findsthat thereisarea
sonable probability that the informer can give relevant testi-
mony, and the public entity elects not to disclose his identity,
incriminal casesthe court on motion of thedefendant or onits
own motion shall grant appropriate relief, which may include
one(1) or moreof thefollowing: (A) Requiring the prosecuting
attorney to comply; (B) Granting the defendant additional time
or continuance; (C) Relieving the defendant from making dis-
closures otherwise required of him; (D) Prohibiting the pros-
ecuting attorney from introducing specified evidence; and (E)
Dismissing charges.” Seealso Taylor v Commonwealth, Ky.,
984 S\W.2d 482 (1998).

One published decision regarding identity of informants, is
Commonwesalthv. Baldey, Ky.App., 743 SW.2d 36 (1988) which
wasdecided prior to KRE 508. Thetrial court ordered theiden-
tity of theinformant to be disclosed for two separate reasons.
Theinformant was amaterial witness. Also, the court ordered
disclosure because, “this [JJudge is not satisfied that such
information wasreceived from ardiableinformant, andin my
judgment, thedisclosureisrequired.” 1d. at 38. Thedetective's
affidavit in support of the search warrant “was substantially
smilar or exactly the same asthe 35 previousaffidavits submit-
ted by this officer in search warrant applications.” Id. “[T]his
and other disturbing elements of theinvestigation” supported
thetrial judge’sruling.

Surveillance Privilege. Kentucky has also addressed the so
called “surveillance location privilege.” In Jett v Common-
wealth, Ky.App., 862 S.W.2d 908 (1993) aprivilegewasrecog-

nized. However, Weaver v Commonwealth, Ky., 955 SW.2d
722,727 (1997), overruled the Jett case. The court made clear
that “if apolice surveillance privilege isto be adopted in this
Commonwealth, it must be adopted in accordance with the
proceduresestablishedin KRE 1102 and 1103.” 955 S.W.2d at
727.

Defense Strategies

L ack of knowledgeisaviable defense when prosecutors and
police officers seek to charge everyone in adwelling while a
search warrant is being executed, all occupants of an automo-
bile which contained drugs, or persons who happened to be
on a street corner where drugs are found nearby. In Carr v.
Commonwealth, Ky., 481 S\W.2d 91 (1972), theevidencewas
insufficient to sustain the conviction of an automobile pas-
senger. The defendant “was a passenger; he had driven the
automobile on occasion; hewasafriend of the[codefendant].”
Thereisno direct evidencethat he knew thedrugswerein the
automobile, that he used such drugs, that he pushed or sold
such drugs on this occasion or a any other time, or that he
knew that the [codefendant] did. [ The defendant] islinked to
the drugs by a Siamese integument leading to a two-headed
body of suspicion andinnocence, not alive, normal, squalling
conviction. There is no direct evidence that he had posses-
sion or control of the drugs.” 1d. at 92. Additionaly, “‘one's
mere presence at the scene of acrimeisnot evidencethat such
one committed it or aided in its commission.”” Houston v
Commonwesalth, Ky., 975 SW.2d 425, 929 (1998), (quoting Rose
v. Commonwealth, Ky., 385 SW.2d 202, 204 (1964))

Middentification isamajor defensein drug cases. Drug cases,
in particular, are ripe for that defense because so many cases
arearesult of undercover operationsand informants. Anytime
thereisagap between thetime of the alleged incident and the
arrest then consideration must be given to the use of a
misidentification defense. This defense succeeds more fre-
quently when used in combination with an alibi. Keepinmind
that Kentucky does not require the defense to give notice of
analibi defense. Under KRS 500.070(2), “No court canrequire
notice of adefense prior totrial time.”

Lack of possession is often used in drug cases. In Paul v.
Commonwealth, Ky.App., 765 S.W.2d 24 (1988), four persons
werein an automobile that was pulled over for speeding. The
detective approached the vehicle and observed asmall amount
of marijuanaat the driver’sfeet and two marijuanaroachesin
the dashboard ashtray. He also smelled marijuana inside the
car. Thedefendant was sitting in the back seat ontheright side
and the owner of thevehiclewassittinginthefront seat onthe
right side. “[P]erson who owns or exercises dominion or con-
trol over amotor vehicleisdeemed to be the possessor of any
contraband discoveredinsideit.” 1d. at 26.“[A] person’smere
presence in the same car with a criminal offender does not
authorize an inference of participationin aconspiracy.... The
probable cause requirement is not satisfied by one’ smere pro-
pinquity to othersindependently suspected of criminal activ-

Continued on page 8
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-ity.” Id. The denia of the motion to suppress was reversed
and the case remanded.

InLeavell v. Commonwealth, Ky., 737 SW.2d 695 (1987), there
was evidence that the defendant was in possession of the
ignition key to an automobile which had 90 pounds of mari-
juanain the trunk. The evidence supported afinding that the
defendant was in constructive possession of the marijuana,
notwithstanding the fact that the key he had would not open
the doors or trunk of the car. The owner of the car who had
given the defendant the key testified that it was his intention
to transfer possession of the marijuana over to the defendant
and that they had used this method of transfer on previous
occasion. “The person who owns or exercises dominion or
control over amotor vehicleinwhich contrabandis conceal ed,
is deemed to possess the contraband.” 1d. at 697. See also
Burnett v. Commonweal th, Ky., 31 S.\W.3d 878 (2000).

The court held in Coker v. Commonwealth, Ky.App., 811
S.\W.2d 8 (1991), that the evidence was insufficient to sustain
the co-defendant’s conviction for trafficking in cocaine or pos-
session of drug paraphernalia. Shewasnot named inthe search
warrant or the affidavit supporting the search warrant. The
“evidence fell well short of establishing that this appellant
exercised dominion and control over the premises at thetime
they were searched and the evidence seized.” Id. at 10.

In another case, Clay v. Commonwealth, Ky.App., 867 SW.2d
200(1993), the court found that it was not clearly unreasonable
for a jury to believe that the defendant constructively pos-
sessed cocaine which was found in her house, athough a
codefendant claimed ownership of the cocaineand said it was
for hispersona use only. Three ounces of cocainewerefound
in the defendant’s kitchen and bathroom, measuring scales
and baggieswerefound inthekitchen, over $11,000 wasfound
in the defendant’s purse, police detectives testified that co-
caineisgenerally sold on the street in quantities of one gram
or less, handguns and ammunitions were found in the home,
and the defendant possessed unexplained wealth. I1d. at 202.

No one was on the premises when a search warrant was ex-
ecuted in Hargrave v. Commonwealth, Ky., 724 SW.2d 202
(1986). It wasthe defendant’ shome and aweek after thesearch
the defendant turned himself in to the police. “‘Possession’
sufficient to convict under the law need not be actual; ‘a de-
fendant may be shown to have had constructive possession
by establishing that the contraband involved was subject to
hisdominion or control.’” Id. at 203.

In Rupardv. Commonwealth, Ky., 475 SW.2d 473 (1971), “[t]he
circumstances presented in this case support arational infer-
ence that these appellants had constructive possession and
probably actual possession of the marijuanawhich wasfound
in the abandoned farmhouse. The owner of the housetestified
that he had not authorized either of the appellants to use the
house. One of the officers saw the appellants go upon the
porch of the house asif to enter; both of the officers saw the

appellants coming from the direction of the houseto their car
and noted that one of them appeared to be deeply affected as
if under the influence of a narcotic. Marijuana was found in
their automobilein plain view. When the officers returned to
the house, they discovered that another batch of marijuana
had been bagged and the scales had been moved from the
position where the officers had seen them earlier. These cir-
cumstances suffice to support the rational inference that these
appellants indeed had dominion and control of the marijuana
in the abandoned house; hence, it was appropriatefor thetrial
court to admit the contraband material into evidence.” 1d. at
475-476.

There was atwo story building containing a club on the first
floor and an apartment on the second floor in Dawson v. Conm
monwealth, Ky., 756 SW.2d 935 (1988). A search revealed a
number of pillsinthe apartment area. Thedefendant claimedto
have moved several months earlier. The court held the defen-
dant “exercised dominion and control over the premises suffi-
cient to establish constructive possession.” Id. at 936. The
search revealed: 1) numerous letters addressed to the defen-
dant, 2) identification card with his picture, 3) insurance pa-
persin hisnameand billsbelong to him, 4) male clothing and 5)
water and electricity, telephone, cable TV and postal service
registered in hisname. Thegasbill wastransferred to thename
of a co-defendant five months after the defendant claimed to
have moved from the apartment. There was aso testimony
that thedefendant regularly | eft the club between 4:30 and 4:45
am. even though the bar was closed and no one el sewasthere
at those times. 1d.

In Powell v. Commonwealth, Ky.App., 843 S.W.2d 908 (1992)
the court held “that the definition of possession set forth in
KRS500.080 (14) isthe proper definition to be containedin the
jury instructionsfor casesarisingunder KRS218A.” Id. at 910.
The court recognized that the “instruction actually given by
thetrial Court appear[ed] to authorize conviction because the
items in question were possibly within the Appellant’s con-
structive possession, rather than actually being within his
dominion and control. The definition of constructive posses-
sion given under KRS500.080 (14) clearly setsforth the actual
dominion and control requirement.” Id. However, “[t]o theex-
tent the Court of Appealsin Powell . . ., require[d] actual pos-
session of contraband for the purposes of KRS Chapter 218A,
it is overruled. Houston v Commonwealth, Ky., 975 SW.2d
925,928(1998).

Possession v. Trafficking. In many drug cases the issue is
possession versustrafficking. Under KRS 532.080(5) and (7),
even if the possession conviction is a felony, PFO status
does not preclude prabation, shock probation, or conditional
discharge on a Class D felony which does not involve a
violent act against a person. Also the 10 years minimum
reguirement for PFO 1st does not apply to Class D felony
possession convictions. KRS532.080(7). Numerousposses-
sion charges, depending on the drug in question, are misde-
meanors. Conviction on amisdemeanor avoidsafelony record,
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prisontime, and apersistent felony offender charge. Thesearch
of an apartment in Dawson v. Commonwealth, Ky., 756 SW.2d
935 (1988), yielded 19 Demorals, 12 Percodans, 18 Tdwinsand
4Vdiums. The Tawintabletswerein the ceiling. “ The number
of pills which congtitute a quantity that is inconsistent with
personal use has not been legally or medically defined.” 1d. at
936. “Heretherewasalarge quantity of drugsnot foundin any
labeled prescriptions container with the Talwin tablets con-
cealed behind aluminum foil covering the ceiling. The mere
possession of several controlled substances not in prescrip-
tion containers is sufficient to sustain a charge of unlawful
possession of a controlled substance. The fact that some of
the controlled substances were in nightstands and other eas-
ily discernible places but one substance was secreted and
hidden in acachein the ceiling is so incongruous asto justify
ajury to believe that the particular substance was possessed,
not for personal use, but for the purpose of sale.” Id. at 936.

The court found the evidence sufficient to support a convic-
tion for cocaine trafficking in Green v. Commonwealth, Ky.,
815 S\W.2d 398 (1991). “In the course of the arrest, the black
pouch was discovered severd feet from him. It contained $75
and 35 small bags of cocaine. Although only one of the arrest-
ing officersactually saw the pouch fall from appellant’shand,
such evidence was sufficient to create an issue of fact for the
jury.” Id. at 399.

In Faught v. Commonwealth, Ky., 656 S\W.2d 740 (1993), “the
seizure from appellant of 4.7 grams of cocaine, an apparatus
used to sift cocaine, and abag of manitol together with Detec-
tive Bledsoe's testimony that cocaine is normally sold by the
gram sufficiently raises ajury question of whether appellant
possessed the cocaine with intent to sell.” 1d. at 742.

The court affirmed atrafficking conviction in Brown v. Com-
monwealth, Ky.App., 914 SW.2d 355 (1996). The defendants
had large quantities of cash and pagers and one defendant
had agun, rolling papers, and fal seidentification. The 20 rocks
of cocaine was sufficient to get the case to the jury.

In marijuana cases a presumption can be found in KRS
218A.1421 (5). That statute states, “the unlawful possession
by any person of eight (8) or more ouncesof marijuanashall be
primafacie evidence that the person possessed the marijuana
with theintent to sell or transfer it.” Notwithstanding this stat-
ute defense counsel must keep in mind that the jury is never
informed of the presumption. The presumption merely allows
the Commonweslth to meet itsburden of overcoming amotion
for adirected verdict of acquittal so that the case can be sub-
mitted to thejury.

Definitionsfor “sall,” “traffic,” and “transfer” canbefoundin
KRS218A.010(22), (24), and (25).

As shown by the aforementioned cases, quantity isan impor-
tant factor in the argument to ajury that the drugsin question
were possessed for personal use and not for sale.

Quantity. Apart from being amajor factor in determining pos-
session versus trafficking, the quantity in question is not sig-
nificant other than in marijuana cases. In Commonwealth v.
Shiviey, Ky., 815SW.2d 572 (1991), “ A stateforensic chemist
testified at the hearing that the test tube and pipe contained
cocaine. The residue could not be accurately weighed, but it
was gtipul ated that a sufficient amount of the residue remained
availablefor testing.” 1d. Thetrial court adopted thereasoning
of the California Supreme Court and applied “ usable quantity”
approach. The Supreme Court held that “[n]either statute de-
termines any amount of cocaine which may be possessed le-
galy. Cocaineresidueis, infact, cocaine and wefind no argu-
ment to the contrary.” Id. at 573. “[P]ossession of cocaine
residue (which is cocaine) is sufficient to entitle the
Commonwealth’s charge to go to a jury when there is other
evidence or theinferencethat defendant knowingly possessed
the controlled substance.” Id. at 574. See also Bolen v. Com-
monwealth, Ky., 31 SW.3d 907 (2000).

Penaltiesaredifferent under KRS 218A.1421 for trafficking in
marijuana depending upon whether the quantity islessthan 8
ounces, 8 ounces or more but lessthan 5 pounds, or 5 pounds
ormore.

Entrapment/outrageouspoliceconduct isoftentimesaviable
defense in drug cases. As to state law on entrapment, one
needs to consult KRS 505.010 for the specific elements. The
entrapment defense was addressed in Commonwealth v. Day,
Ky., 983 S.W.2d 505 (1999). “The defense of entrapment is
available when there is evidence that the defendant was in-
duced by police authorities, or someone acting in cooperation
with them, to commit acriminal act which hewasnot otherwise
disposed to commit.” 1d at 508.. Other cases on the entrap-
ment defense in state court are as follows:

1) Armstrongv. Commonwesalth, Ky., 517 SW.2d 233 (1974),

2 Schmidtv. Commonwealth, Ky., 508 S\W.2d 716 (1974),

3 Dumond v. Commonwealth, Ky., 488 S\W.2d 353 (1972),
and

4) Shanksv. Commonwealth, Ky., 463 SW.2d 312 (1971).

The entrapment defense may also be supported by federa
congtitutional law. See JacobsonvU.S., 503 U.S. 540, 112 SCt.
1535, 118 L .Ed. 2d 174 (1992). InU.S v. Russdll, 411 U.S. 423,
431-432,93 S.Ct. 1637, 1643, 36 L .Ed.2d 366 (1973), the court
addressed the entrapment defense. “While we may someday
be presented with a situation in which the conduct of law
enforcement agents is so outrageous the due process prin-
ciples would absolutely bar the government from invoking
judicial processes to obtain the conviction, c.f. Rochain v.
California, 342 U.S. 165, 72 S.Ct. 205, 96 L .Ed. 183 (1952), the
instant caseisdistinctly not of that breed.” 411 U.S. at 431-432,
93S.Ct.a 1643.

I nsanity. Another possible defensein adrug caseisan insan-
ity defense. A leading case in this area is Tate v. Common-

wealth, Ky., 893 S.W.2d 368 (1995). In that case the defendant
Continued on page 10
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was convicted of possession of a controlled substance, rob-
bery and of being a persistent felony offender. The issue ad-
dressed by the court was “whether drug addiction isamental
disease, defect or illnessfor purposes of KRS 504.020.” Id. at
369. “We hold that a mere showing of narcotics addiction,
without more, does not constitute * some evidence' of mental
illnessor retardation so asto raisetheissue of criminal respon-
sibility, requiring introduction of the expertscontroversial tes-
timony or an instruction to the jury on that issue. Due to the
fact that no evidence was presented that Tate wasin need of a
fix at that time, there was an absence of the requisite evidence
that at the time of the act charged, Tate had an abnormal con-
dition of the mind which substantially impaired his behavior.
In this case, the weight of the evidence wasto the contrary as
appellee’s attempts to obtain money legally and the arresting
officers testimony showed appellee’s lucidity at time of ar-
rest.” Id. at 372 (emphasis added). “ Therefore, the trial court
did not err inexcluding Dr. Pelligrini’ stestimony onthegrounds
of lack of relevancy as no probative evidence was offered
which a jury could reasonably infer that at the time of the
criminal act, asaresult of mental illnessor retardation, appel-
lee lacked substantia capacity to either appreciate the crimi-
nality of hisactsor to conform hisconduct to therequirements
of law.” Id. at 373.

Trifurcated Procedure

In Peytonv. Commonwealth, Ky., 931 SW.2d 451 (1996) (over-
ruled on other grounds), the Supreme Court approved of trifur-
cated procedure in which defendant in drug case was first
convicted of drug offenses under instruction which made no
reference to penalty. Defendant was then determined to be
PFO and only after defendant wasfound guilty of drug charges
and PFO status, jury was informed of range of penalties. Par-
ties stipulated that trafficking charges were subsequent of -
fenses. Such procedure reduced risk of undue prejudice dur-
ing guilt phase of drugtrial.

DoubleJeopar dy

The Kentucky constitution’s double jeopardy prohibition no
longer precludesthe conviction of adefendant both for selling
marijuanato aminor and for trafficking within 1000 yardsof a
school. See Commonwealth v Burge, Ky., 947 SW.2d 805, 811
(1997) which overruled Ingram v. Commonwealth, Ky., 801
SW.2d 321 (1990).

In Commonwealth v. Grubb, Ky., 862 S.W.2d 883 (1993), the
court held that “[a] single sal es transaction between the same
[peopl€] a the same time and place which violates a single
statutory provision does not justify conviction or a sentence
for separate crimes, even though more than oneitem of acon-
trolled substance (of the same schedule) isinvolved.” Id. at
884. Otherwise, asinglecriminal transaction could bedivided
into multiple offenses based only on the total number of pills
which were involved. Here, the defendant sold Percodan and
Dilaudid (schedule 2 narcotics) in one transaction on January

9, 1990 to undercover police officers. Simultaneous posses-
sion or sale of more than one of the controlled substances
enumerated in the same schedule constitutes only one of-
fense. At a minimum a portion of the Grubb's analysis was
undercut by Commonwealthv. Burge, Ky., 947 SW.2d 805,810
(1997). However, Burge did not specifically overrule Grubb,
947 SW.2d at 810-811.

In Dishman v. Commonwealth, Ky., 906 S.W.2d 335 (1995),
Supreme Court held there was no double jeopardy bar to con-
victing defendant for trafficking in cocaineand criminal syndi-
cate.

In Commonwealth v. Bird, Ky., 979 SW.2d 915 (1998), the
Court held the payment of a controlled substances excise tax
for powder cocaine did not trigger the double jeopardy bar to
subsequent criminal prosecution for drug trafficking.

In Shelton v. Commonwesal th, Ky.App., 928 SW.2d 817 (1996),
the Court held that defendant received ineffective assistance
of counsal. Attorney advised defendant to plead guilty to two
separately punished drug offenses which, under double jeop-
ardy standards, would only be subjected to one punishment
becausethey involved asingle act or transaction. The charges
involved cocaine and methamphetamines but arose out of si-
multaneous possession of these drugs. In Gray v. Common-
wealth, Ky., 979 SW.2d 454, 455 (1998), the Court stressed that
“the second transaction occurred at a different time and re-
sulted in the transfer of a separate quantity of cocaine. As
such, the second transaction was separate and distinct and
did not result in an unconstitutional prosecution.”

Police Officer Testimony

Several cases hold that a police officer can be an “expert.”
These cases, of course, open up the door to the defense ob-
taining an expert under Chapter 31 as well. Additionally the
Commonwealth must lay a proper foundation in each caseto
qualify the police officer asan expert.

The defense can argue under RCr 7.24 that the defense is
entitled to the expert’sopinion beforetrial.

Krothv. Commonwesalth, Ky., 737 SW.2d 680 (1987), dlowed a
police officer to testify that “a large quantity indicated that
they werefor sale, not personal use, based on histen years of
experienceasanarcoticsofficer.” I1d. at 681.

In Howard v. Commonwealth, Ky.App., 787 S\W.2d 264 (1990)
the trial court alowed a detective to “testify concerning the
meaning of certain words used in the conversation between
appellant and Jenkins on the theory that they were using ‘ drug
language’ not readily understood by the average juror.... We
find nothing wrong with the Commonwealth presenting evi-
dence interpreting drug language as it assisted the jury in
understanding the taped conversations.” 1d. at 265.

Two police officers were allowed to testify as experts that it
wastheir opinion that the nearly 15 pounds of marijuanasei zed

10



THE ADVOCATE

Volume 24, No. 7 November 2002

werefor salenot for personal usein Sargent v. Commonweal th,
Ky., 813 SW.2d 801 (1991). Three justices in dissent stated,
“such testimony constitutes an egregious usurpation of the
function of thejury. Rather than perpetuating the flawed hol d-
ingin Krothv. Commonwealth, Ky., 737 SW.2d 680 (1987), we
ought today to seize the opportunity to overruleit.” 1d. at 803.
In Cooper v. Commonwealth, Ky., 786 S.W.2d 875 (1990), the
court allowed a police officer to testify that the location of a
drug transaction waswithin 1000 yards of aschool. The court
noted that the officer’s testimony was not challenged.

Instructions

Instructions in the case of Morrison v. Commonwealth, Ky.,
607 S.w.2d 114 (1980) allowed the jury to convict the defen-
dant if she“knew or could have known” that the prescription
wasforged. Id. at 115. “ The phrase‘ could have known’ istoo
nebulous and all-inclusive and there is no conceivable way
that itsinclusion could be justified under the statute.” 1d. The
judgment was reversed. As previoudly discussed, the case of
Powell v. Commonwealth, Ky.App., 843 S.W.2d 908 (1992),
adopts the definition of possession as set forth under KRS
500.080 (14) for casesarising under KRS Chapter 218A.

Severance

InHarrisv. Commonwealth, Ky., 869 S.W.2d 32 (1994), ade-
fendant was charged jointly in one count with a codefendant
for trafficking in cocaine. The codefendant was also charged
with a second separate trafficking offense. Thetria judge de-
nied the motion for severance. Inreversing the conviction, the
appellate court stated, “knowing that there was evidence that
Harrishad trafficked in narcotics on adifferent occasion made
it more likely for the jury to infer that the allegation against
Walker were true. We believe that this association demon-
strates prejudice against Walker, and thereforereverse.” Id. at
A

In Brown v. Commonwealth, Ky.App., 914 S.W.2d 355 (1996),
codefendant’s motion for separate trial in drug trial was de-
nied. Affirming the conviction the Court held that the codefen-
dant had to demonstrate likelihood of prejudiceto tria court
which then resulted in abuse of discretion by that Court.

Chain of Cugtody

In Commonwealth v. Hubble, Ky.App., 730 SW.2d 532 (1997),
the court made clear that “the Commonwealth has the burden
of identifying and tracing the chain of custody from the defen-
dant to itsfinal custodian.” 1d. at 534. In Faught v. Common-
wealth, 656 SW.2d 740 (1983), the court was* satisfied that the
substancesintroduced at trial weretaken from appellant’spos-
session and that the Commonwealth satisfied its burden of
proving the evidence was securely stored under reliable pro-
ceduresin storage facilities provided for that purpose.” 1d. at
741

ClosingArgument by Prosecutor

The prosecutor in Whisman v. Commonwealth, Ky.App., 667
SW.2d 394 (1994), made remarks about drug dealersin the

community and the abuse of drugs by children. “While these
remarks give a first-blush impression of being improper be-
cause thereis no factual basisfor them in the record, we can-
not give any in depth consideration because they were not
objected to, so they were not preserved for appellate review.”
Id. at 398 (emphasis added).

Court’sDiscretion to Void Conviction

Under KRS218A.275(9) anindividual “convicted for thefirst
time of possession of controlled substances’ can ask the court
to later set aside and void the conviction. A similar statute for
possession of marijuanais KRS 218A.276 (8). Furthermore,
KRS218A.010(25), statesthat “[f]or the purposes of [ second
or subsequent offense] a conviction voided under KRS
218A.275 or 218A.276 shall not constitute aconviction under
this chapter.”

DrugCourt

“Drug Court” isadrug treatment program administered by the
state. See Dunson v. Commonwealth, Ky.App., 57 SW.3d 847
(2000).

Other Consderations

M ethamphetamine. Manufacturing in methamphetamineisa
Class B felony for thefirst offense and a Class A felony for a
second or subsequent offense. KRS 218A.1432. Seealso Com-
monwealthv. Hayward, Ky., 49 SW.3d 674 (2001). Possession
of amethamphetamine precursor and distribution of ametham-
phetamine precursor aretwo new crimes created by House Bill

644 of the 2002 General Assembly. Itis* primafacieevidence”

of the intent to use certain drugs as a precursor if one pos-
sesses“morethan 24 grams.” ItisaClassD felony for thefirst
offense and Class C felony for each subsequent offense for
possession of amethamphetamine. Unlawful distribution of a
methamphetamine precursor is a Class D felony for the first
offense, and Class C felony for the 2" offense.

Facilitation. InWebb v. Commonwealth, Ky., 904 SW.2d 226
(1995), the Court held that it wasreversible error not toinstruct
jury on facilitation to trafficking in controlled substance. In
Houston v. Commonwealth, Ky., 975 S.W.2d 925, 929 (1998),
the Court noted that “[I]n the absence of any evidence that
appellant was guarding the contraband for others, his mere
presence at the scene would not have supported a conviction
of criminal facilitation on that theory.”

Callateral Criminal Activity. Kentucky law continuestofirmly
discouragetheuse of collateral crimina activity at trial in any
case, including drug cases. In Powell v. Commonwealth,
Ky.App., 843 S.W.2d 908 (1992) (overruled on other grounds),
“[i]f appellant had been charged with trafficking in cocaine,
the evidence concerning the alleged drug transactionsin Ten-
nessee would obvioudy be relevant. However, since the ap-
pellant was charged with mere possession of cocaine, the only
transaction with any possiblerelevanceto that chargewasthe

last one, which occurred within aweek of the date of the sei-
Continued on page 12
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-zure, if the evidence showsthat it was cocaine that was seized.

...We find that the appellant’s motion in limine should have
been sustained, with the possible exception of the last trans-
action.” 1d. at 911.

Thecourt in Jett v. Commonwealth, Ky.App., 862 S.W.2d 908
(1993) (overruled on other grounds) held that “[i]tiswithinthe
sound discretion of the tria judge to determine whether the
probative value of evidence is outweighed by its possible
prejudicia effect and to admit it or excludeit accordingly” in
referenceto cash and abeeper that the defendant was carrying
when hewas arrested. 1d. at 911. The court further found that
it wasappropriatefor thetria court to admonishthejury when
apoliceofficer referred to the defendant intestimony asadrug
dedler.

In Clay v. Commonwealth, Ky.App., 867 S.W.2d 200 (1993),
the court noted that the possession of alarge amount of money
by itsdf isnot anindiciaof criminality, but under the circum-
stances of the casg, itsintroduction into evidence was proper.
Furthermore, policeofficersexecuted asearch warrant for drugs,
and videotaped the scene and seizure of cash, gunsand drugs.
While upholding the admissibility of the videotape the court
pointed out that the same standard applies which governsthe
admissibility of photographs. The introduction of such evi-
dence requires the trial court to consider whether the proba-
tive value of the evidence outweighsits prejudicial effect.

Conditional Plea. A conditional pleamay be used to test the
validity of atrial court’sruling regarding asearch. Richardson
v. Commonwealth, Ky.App., 975 SW.2d 932 (1998). Keepin
mind that only the “approval of the court,” not the prosecu-
tor, is needed to enter a conditional pleaunder RCr 8.09.

Enhancement. A prior conviction for possession of marijuana
cannot be used to enhance subsequent offenses of trafficking
in cocaine and marijuana. See Wbods v. Commonwealth, Ky.,
793 SW.2d 809 (1990). “Second or subsequent offense” is
defined by KRS 218A.010(25).

In Peyton v. Commonwealth, Ky., 931 SW.2d 451 (1996) the
defendant was sentenced to 10 years on trafficking in Sched-
ule 1l controlled substance cocaine. The sentence was en-
hanced to 30 years under PFO statute and sentence as subse-
guent drug offender was run concurrently. Court held that
defendant cannot be sentenced under both PFO and subse-
quent drug offender provisions. She could only be sentenced
under one or the other statute.

InGrayv. Commonwealth, Ky., 979 SW.2d 454, 456 (1998), the
Court held that prior felony convictions merged for purposes
of PFO statute and, therefore, could not be divided for a sub-
sequent drug offender enhancement. However, Morrow V.
Commonwealth, Ky., 77 SW.3d 558 (2002),overruled the Gray
decision.

Marijuana. Defendant failed to overcome presumption of con-
stitutionality as to marijuana statute. Commonwealth v.
Harrelson, Ky., 14 SW.3d 541 (2000).

Child Abuse. InCommonwealthv. WH ch, Ky., 864 S\W.2d 280
(1993), the defendant was convicted of possession of a con-
trolled substance, possession of drug paraphernaliaand crimi-
nal child abuse. “ The General Assembly intends no additional
criminal punishment for the pregnant woman'’s abuse of alco-
hol and drugs apart from the punishment imposed upon any-
one caught committing a crime involving those substances.”
Id. at 284. The criminal abuse conviction was vacated.

School. In Sandersv. Commonwealth, Ky. App., 901 SW.2d 51
(1995), it washeld that ajunior collegeisa*“ school” withinthe
meaning of KRS218A.1411.

Tapes. The court in Norton v. Commonwealth, Ky.App., 890
S.W.2d 632 (1994) reiterated that it iswithin the discretion of
thetrial court to determine whether tape recordings should be
excluded due to the quality of the sound.

Separation of Witnesses. In Humble v. Commonwealth,
Ky.App., 887 SW.2d 567 (1994), thetrial court allowed anar-
cotics detective to sit at counsel table with prosecutor during
drugtrial. Thecourt found noviolation of RCr 9.48 or KRE 615.

Sexual Abuse. The definition of “physically helpless’ now
includes “a person who has been rendered unconscious or for
any other reason is physically unable to communicate an un-
willingness to an act as a result of the influences of a con-
trolled substance or legend drug.”

Par apher nalia. Many times defendants are charged with pos-
session of drug paraphernaliaaong with other charges. A first
offenseisaclassA misdemeanor. Any pleabargain should be
structured to avoid aguilty pleato the charge of possession of
drug paraphernalia since a subsequent offense of possession
of drug paraphernalia will be a class D felony. See KRS
218A.500(5). Any paraphernaliafelony is precluded from be-
ing used asaprior for PFO. KRS532.080 (8).

Firearm. Being “in possession of afirearm” while violating
KRS Chapter 218A resultsin penalty enhancement. See KRS
218A.992. The penalty may be enhanced “if the violator has
constructive possession of a firearm”. Houston v. Common-
wealth. Ky., 975 SW. 2d 925, 927 (1998) (emphasisadded). See
also Commonwealth v. Montague, Ky., 23 SW.3d 629 (2000).
Sentence enhancement does not occur for violation of KRS
218A.210, possession of controlled substances while not in
theoriginal container.

Trafficking. An additional penalty for trafficking in a con-
trolled substance or marijuanaincludes, for example, the costs
of disposal of the controlled substances, KRS 218A.141.

Forfeiture. Rea property may not, consistent with the fifth
amendment’ s due process clause, be seized pursuant to acivil
drugforfeiturestatute[21 U.S.C. 881 (a)(7)] until the property
owner has been given notice and an opportunity to be heard,
unlessthe government is able to demonstrate exigent circum-
stances establishing the need for an immediate seizure of the
property. United Sates v. James Daniel Good Real Property,
510U.S__ ,114S.Ct.492, 126 L.Ed.2d490(1993).
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GammaHydroxybutyricAcid and Flunitrazepam. Boththe
possession of a controlled substance in the first degree and
trafficking in a controlled substance statutes were expanded
by the2002 General Assembly toinclude gammahydroxbutyric
acid (GHB) and flunitrazepam.

Conclusion: Preparation

Nothing can substitutefor preparationintrial work. In particu-
lar, drug cases have numerous factual and legal issues that
require research and aggressive pretrial motion practice. This
pretrial work coupled with the fact that drug cases are triable
cases by their very nature leads one to the inescapable con-
clusion that favorable results at trial can be obtained in drug
cases for our clients.
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DrugAbuse | nterventionsand
Kentucky Research to Anchor |nterventions

The U.S. justice system is awash with drug abusers with
almost 70% of probationers reporting drug or alcohol use
(Mumola, 1998), 83% of state prisoners reporting drug or
alcohol use, and 52% of state prisoners reporting drug or
alcohol use at the time of their offense (Mumola, 1999). In
addition, almost one-third of U.S. state prisoninmatesreport
having ever been in drug abuse treatment (Mumola, 1999).
Generally, drug abuse clientsreferred from the criminal jus-
tice system have positive treatment outcomes (Pol cin, 2001;
Farabee, et al., 1998; Anglin & Hser, 1991; Leukefeld, Tims&
Farabee, 2002) which canincorporateclinical approachesthat
target crimind thinking (Wanberg & Milkman, 1999; Samenow,
1998; Yochelson & Samenow, 1977). The purpose of this
article is to present findings from selected criminal justice
related studiesin Kentucky after overviewing national stud-
ies on drug abuse interventions.

DrugAbuseand Crime

The relationship between chronic drug abuse and crime has
been documented in the research literature (see Loeber,
Farrington, Stouthamer-Loeber, & van Kammen, 1998;
Leukefeld, 1985; McBride& McCoy, 1993; Nurcoet a., 1985;
vanden Bree, Svikis, & Pickens, 2000). Sincethemid-1970's,
federally supported studies have devel oped data on the drug-
crime connection. The varied findings of these studies sug-
gest that drug use intensifies, and perpetuates criminal ca
reers. Federa effortsin the early 1980's targeted controlling
the supply of drugs, determinate sentencing for drug offend-
ers, and long prison terms. These efforts were followed by
rapid increases in incarcerated chronic drug abusers. For ex-
ample, Innesreported that 50% of federal inmates and 80% of
state inmates had been drug-involved before incarceration
(Innes, 1988). The Drug Use Forecasting (DUF) system re-
named ADAM (Arrestee Drug Abuse Monitoring) indicates
that 51 to 83 percent of malearresteesinmajor U.S. urban cities
test positivefor drugs(Nationd Ingtitute of Justice, 1999) which
has been remarkably consistent over the years. Likewise, a
number of drug abusers receiving community treatment are
involved inthe criminal justice system—Ilargely on probation
and parole.

DrugAbuselnterventionsfor
Criminal Justicel nvolved DrugAbusers

Drug abusers involved in the crimina justice system have
traditionally been referred to community drug abuse treatment
by probation and paroleagencies (L eukefeld, 1976; Leukefeld,
Tims& Farabee, 2002), and from one point-of -view drug abuse
treatment hasitsrootsin the criminal justice system (Leukefeld,
1985). It has been suggested that the goals of community
treatment and the criminal justice sanctions are compatible
(Leukefeld, Matthews & Clayton 1992; Farabeee & L eukefeld,

2001). However, thisisnot universally accepted (Ped e, 1995),
athough the goals of community treatment have been to re-
duceboth drug useand crime (Anglin & Hser, 1991; Leukefeld
& Tims, 1988). The interest in community drug abuse treat-
ment and criminal justice sanctions has recently intensified
with a proliferation of Drug Courts, which has increased the
number of criminal justice referral sreceiving community treet-
ment (see Belenko, 2000; Logan et d. 2001). Inaddition, among
substance abuse treatment facilities in the U.S. with special
sarvices, dmost half (47%) provide servicesto criminal justice
clientsand 38% offer servicesto Driving Under the Influence
(DUI) clients (SAMHSA, 2001). U.S. drug abuse treatment
admission data indicate that over one-third (36.9%) of client
admissionsare directly referred from the criminal justice sys-
tem (SAMHSA, 2001). Kentucky data indicate that almost
three-fourths (64%) of clientsreceiving community treatment
in2000 wereinvolvedinthecrimina justice systemwhen DUI
clientswereincluded (Walker & Leukefeld, 2001).

Drug treatment interventions for criminal justice involved
drug abusers has had success. For example, drug treatment
interventions for drug offenders can be separated into cat-
egoriesincluding Civil Commitment (supervision of parolees
with urine testing), Criminal Justice Authority (community
corrections), Offender Community Treatment Services (com-
munity drug abusetreatment) and Treatment Servicesin Drug
Courts, Prisonsand Jails (Anglin, 1988; Gerstein & Harwood,
1990; Leukefeld & Tims, 1988b; Simpson & Sells, 1990;
Belenko, 2000; Leukefeld, Timsand Farabee, 2002). Thein-
terest in examining interventionsin criminal justice settings
arisesfrom (1) A decreaseinthe anti-rehabilitation atmosphere
of the criminal justice system (Martinson, 1974); (2) Data
collected on programs that have shown promise including
the Stay’ n Out PrograminNew York (Wexler eta., 1995), the
Cornerstone programin Oregon (Field, 1985), the Amity pro-
gramin California (Wexler & Graham, 1994), Drug Courts
(Belenko, 1998), and aftercare Inciardi et al., 2002); (3) A large
number of chronic drug abusers who are in the courts and
incarcerated in overcrowded facilities; and (4) The need to
develop interventions that can be used to examine retention
and treatment responses of criminal justice involved drug
abusersin community treatment.

Thereisresearch comparing criminal justiceinvolved clients
with those not involved in community treatment interven-
tions(Leukefeld, Tims, & Farabee, 2002). Coerced treatment
of criminal justice referred clients has been shown to pro-
ducefavorabletreatment outcomes (Anglin, 1988; Anglin &
Hser, 1991; Anglin, Longshore, Turner, McBride, Inciardi, &
Prendergast, 1996; Polcin, 2001). For example, Farabee,
Prendergast and Anglin (1998) reviewed eleven coercion-
based treatment outcome studies, some of which dated from
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the 1970s. Of the eleven, 5 reported a positive relationship
between the criminal justicereferral and treatment interven-
tion outcomes, four showed no difference, and two reported
negative outcomes. Although these studies did not examine
a specific intervention, the context of referral to treatment
was examined. In the two studies that reported negative
outcomes for criminal justice referred clients, the authors
concluded that for some clients, coercion inhibitsrather than
facilitatestreatment. Farabee, et al, (1998) described severa
problems with the research on coercion-based treatment in-
cluding lack of consistent terminology, neglect of interna
motivation assessment, and lack of program consi stency, and
fidelity to protocols. Theclinical literatureincludescriminal
thinking interventions for substance abusers (Wanberg &
Milkman, 1999) and among criminalsininstitutional settings
(Samenow, 1984; Yochelson & Samenow, 1976; 1977) which
arepromising.

Criminal ThinkingErrors

Cleckley (1988) identified manipul ative characteristicsused by
criminalsin 1941 which werelater described with greater preci-
son asthinking errorsby Yochel son and Samenow (1976) who
published their research findings about criminalsadmittedto a
forensic menta hospital. They described patterns and quali-
tiesof criminal thinking aswell asthinking errorsthat emerged
during clinical experiences with individuals being evaluated
for competency to stand tria or being treated in lieu of incar-
ceration (Yochelson and Samenow, 1976). Theauthorsestab-
lished acontinuum of criminal thinking and arangeof criminal-
ity patterns from responsible, normal ethical conduct to irre-
sponsible, criminal conduct. Yochel son and Samenow (1976)
also defined arange of criminality that included nonarrestable,
arrestable, and extreme criminality. Yochel son and Samenow
stressed theimportance of remaining mindful of thiscontinuum
of criminality. Yochelson and Samenow (1976) identified 16
criminal thinking errors, many of which have been modified
and incorporated into theclinical literature (Wanberg & Milk-
man, 1997; Leukefeld, Tims& Farabee, 2002). Thefollowing
thinking errors, identified by Yochelson & Samenow (1976),
were called “automatic perceptions of self and the world” or
distortionsthat support criminal thinking errors: (1) Keeping a
closed channel of communication; (2) Using “I can't” as an
excusefor not taking responsibility; (3) Taking thevictimrole
to avoid responsibility; (4) A lack of atime perspective; (5)
Failureto empathize; (6) Failureto consider injury and harmto
others; (7) Failure to assume obligations; (8) Failure to take
responsibleinitiative; (9) Entitled ownership of property; (10)
Afear of fear; (11) A lack of trust; (12) Refusal to be dependent
on others; (13) Lack of interest in responsible performance;
(14) Pretentiousness; (15) Failureto make effort or endure ad-
versity; and (16) Poor decision-making.

Specialized Treatment I nter ventions

In addition to criminal thinking error interventions, therapies
have been developed for targeted populations of drug abus-
ers. Drug abuse treatment now includes interventions devel-

oped for client problemsthat can contribute to continued drug
use such as the dually diagnosed (Laudet, et al., 2000;
Rachbeisd, Scott, & Dixon, 1999) and victimization among drug
abusingwomen (Logan, Walker, Cole& Leukefeld, 2002). Tar-
geted treatment approaches also have been developed for
antisocial behavior in children and adol escentswith drug prob-
lems (Henggeler, Schoenwald, Bordun, Rowland &
Cunningham, 1998) and socia skillstraining has been devel-
oped for adult al cohol dependent individuals (Monti, Abrams,
Kadden & Cooney, 1989). Motivationa interviewing hasbeen
developed as a clinical intervention for engaging substance
abusersin treatment (Miller & Rollnick, 1991) and cognitive
therapy has been described for treating substance abuse in
adults(Beck, Wright, Nevman & Liese, 1993; Liese& Ngjavits,
1997), although cognitivetherapy hasreceived limited empiri-
cal testing. However, cognitive behavioral relapse prevention
approaches for drug abusers have been shown to be effective
inimproving recovery (Annis, 1991). Brief interventionsfor
alcohol and drug problems have received some empirical sup-
port. In addition, research has examined interventionsfor drug
abusers with co-occurring disorders and there is limited sup-
port for using an integrated set of interventions for treating
drug abusers with co-occurring mental health problems
(McLdlan & McKay, 1998). A criminal justicetherapy should
accommodate a specialized range of crimina behaviors from
aggressive clients to clients arrested for drug possession.
Criminality can includeimpulsive, emotionally reactiveindi-
viduals as well as under-reactive psychopaths (Barrat et. d.,
2000, Gottman, et.al., 1995; Loeber, et.a., 1998; Loeber &
Stouthamer-L oeber, 1998; Moffitt, 1993). While temperament
and persona characteristics may vary, acriminal thinking fo-
cus targets this distorted thinking which supports and moti-
vatesactions. Problem solving and cognitivefunctioning fail-
ures have predicted reactive aggression as well as substance
abuse (Fishbein, 2000; Giancola, et.a., 1996; Giancola& Tarter,
1999). Executive cognitivefunctioning includesattention, cog-
nitiveflexibility, salf-monitoring, and the capacity to learn from
experience (Giancola, et al., 1996). In addition to executive
cognitivefunctioning, “ constructivethinking” should include
the ahility to use varied thinking styles and behavioral and
emotiona coping strategies.

Historically four behavioral approaches, now updated (see
NIDA Tool Box, 2000; MATCH; 1999; Addictions, 1999), have
been used in combination with methadone treatment and were
systematically studied largely at the University of Pennsyl-
vaniaand at Yale: (1) Drug counseling Woody et al. (1990);
(2) Behaviorally oriented therapies including cognitive be-
havioral psychotherapy adapted from Beck et al. (1979); (3)
Psychodynamically oriented psychotherapy including sup-
portive-expressive therapy developed by Luborsky (1984);
and (4) Interpersonal psychotherapy designed by
Rounsaville, Gawin and Kleber (1985). Each of these thera-
pieswere effective alone or in combination with other types
of treatment (Kaufman and Kaufman, 1979; Stanton et al.,
1982; Woody, Luborsky, McL ellan, O’ Brien, Beck, Blaine,
Continued on page 16
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Herman and Hole, 1983, 1987.) Specific therapeutic ap-
proaches have a so been examined for cocaine users (NIDA,
1991). Project MATCH examined the effectiveness of three
specific treatment approaches for a cohol abuse and depen-
denceincluding Motivational Enhancement Therapy, Cognhi-
tive-Behavioral Coping Skills Therapy and Twelve Step Fa-
cilitation Therapy (Nowinski, Baker & Carroll, 1994). Project
MATCH therapies included behavioral approaches which
were tried with awide range of alcohol abusing and depen-
dent client subjectswith mixed findings. Two client charac-
teristics have been consistently associated with negative
outcomes of drug dependent patients— antisocial personal-
ity and psychiatric severity (Woody et a., 1985, 1987; Kadden
etal., 1989; Del eon et al, 1999). Drug abuse treatment has
also been examined in large treatment follow-up studies —
including CODAP, DARP, TOPS, and DATOS — and out-
comes are better for those who remain in treatment longer
(Leukefeld, Pickens& Schuster, 1992). Leukefeld, Pickens&
Schuster (1992), when reporting the findings of areview of
improving drug treatment approaches indicated that thera-
pists should receive training related to assessment, diagno-
sis, and specific treatment interventions focused on behav-
ior change. For cocaine interventions, the NIDA Clinical
Toolbox: Science-Based Materialsfor Drug Abuse Treatment
Providers begins to meet that need with three manuals.

Skillstraining which increases personal control can be effec-
tivein reducing drug and alcohol use and preventing relapse
(Tims, Leukefeld & Platt, 2000). For example, thosesituations
which can bethe greatest risk for relapse areanger and frustra-
tion, socia pressure to use drugs, negative emotiona states,
and stimuluselicited craving (Marlatt & Gordon, 1980). Vari-
ous studies also have linked successful recovery with the
ability toded withtheexternd andinterna environment (Litman,
et. a., 1979; 1983; Rist & Watzl, 1983). Insummary, although
there is literature focused on drug/crime interventions
(Leukefeld, Tims& Farabee, 2002) and thereisaliteratureon
specialized populations, clinical research focused on criminal
justice clients hasbeen limited.

Criminal Justice DrugAbuseResear ch in Kentucky

Thefollowing presentsaseries of criminal justice studies car-
ried out by the University of Kentucky, particularly the Center
on Drug and Alcohol Research which begins to establish a
foundation for developing empirically grounded and tailored
interventions for Kentuckians.

DrugAbuseAmong K entucky Prisonersand Arrestees

Data were collected using face-to-face structured interviews
with a stratified representative random sample of 600 Ken-
tucky inmates (567 malesand 33 femal es) (Center on Drug and
Alcohol Research, 1977) with Federa Center for Substance
Abuse Treatment State Needs Assessment support. In face-
to-faceinterviews, Kentucky prisoners self-reported that over
one-third (36%) had injected a drug and 43% reported that
they had used needles. In addition, 92% of these adult prison-

ers reported they had ever used an illegal drug and 61% had
used anillegal drug in the month before they were incarcer-
ated. Theuseof specificillegal drugswerealso quitecommon
among Kentucky prisoners with Marijuana use at 87%, Co-
caine use at 62%, heroin use at 24%, and crack use at 35%. In
another study, datawerealso collected using face-to-face struc-
tured interviewswith astratified representative random sample
of 307 incoming Kentucky arrestees (241 maesand 66 females)
insx county jails(Center on Drug and Alcohol Research, 1997b)
with Federal Center on SubstanceAbuse Trestment State Needs
Assessment funding. In personal interviews, Kentucky
arrestees self-reported that amost three-fourths (74%) had
used anillegal substance at thetime of their arrest. The use of
specificillegal drugsamong Kentucky arresteeswas common
with 69% reporting Marijuanause, 30% reporting Cocaine use,
7% reporting Heroin use, and 15% reporting Crack use.

Prisoner sand Health Services

Using an offender based health servicesframework (Leukefeld
et d., 1998), health services problem datawere examined from
177 chronic drug abusers and 232 other prisoners from four
Kentucky prisons(Leukefeld et al, 1999b). Theoverall average
age was 32.5%, 97% were white, 54% were single, and the
average education was 11.7 years. Twelve health problems
were examined and differencesin proportions between chronic
drug users and other prisoners in the proportion reporting
ever having health problems were analyzed by eight catego-
riesof drug use. Asexpected, the number of health problems
was significantly greater for chronic drug abusers. Because
therelationship between drug use and health problems may be
partially accounted for by demographic factors, the effects of
each drug category was examined on total health problems
while controlling for race and age. Results revealed that the
use of each drug, except marijuana, remained significant on
total health problems. Another analysis from 228 substance
using offenders from four Kentucky state prisons who were
not in treatment — with 15.4% from very rural counties, 14%
from non-metro counties and 70.6% from metro counties-re-
vealed that the proportion using drugs in the 30 days before
incarceration differed significantly acrossthisrural-urban con-
tinuum for four drugs: marijuana, inha ants, sedativesand am-
phetamines (Warner & Leukefeld, 1999). Asexpected, Mari-
juana use was highest in the very rural areas and lowest in
urban areas. Heroin, although not significant, reflected the
same pattern asinhal ants, being highest in urban aress. Heroin,
although not significant reflected the same pattern as inhal-
ants, being highest in urban areas. Differences in thirty-day
useprior to incarceration were a so noted for alcohol use, alco-
hol use to intoxication, marijuana use, and multiple drug use.
For each of these categories, respondents in very rural areas
used moredaysthan subjectsfrom either metro or urban areas.
When treatment differenceswere examined, the average num-
ber of times respondents had been in treatment varied signifi-
cantly with very rural and metro respondents having the low-
est number of treatment episodes. This finding supports the
need to study drug abuse and interventions. Several addi-
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tional project publicationsindicatethat thereisan association
between drug use with health problems and health utilization
(Staton, Leukefeld & Logan, 2000; Logan, Walker & Leukefeld,
2001; Leukefeld, Staton, Hiller et a., 2002).

HIV Prevention and Criminal Justice

Using data from the Federally funded National Ingtitute on
Drug Abuse Cooperative Agreement, Farabeeet d. (1997) ex-
amined the likelihood that drug abusers would receive HIV/
AIDS prevention information and supplies (e.g. condomsand
bleach) in Kentucky. 1,135 community contacted and out-of -
treatment injectors and crack users were included. 84% re-
ported being arrested and 54% reported having received sub-
stance abusetreatment. It washypothesized that involvement
with the criminal justice system or substance abuse treatment
would be associated with greater exposureto HIV/AIDS pre-
vention information and/or supplies. However, despite high
HIV risk among criminal justice and substance-abusing popu-
lations, incarceration and substance abuse treatment were only
minimally associated with prior HIVV prevention exposure or
HIV testing. The importance of accessing and outreach for
women was supported by a study which compared women
crack userswho reported exchanging sex for drugs and money
with women crack users who did not exchange sex for drugs
and money (Logan, Leukefeld, and Farabee; 1998). Results
indicated that both women crack users who did not exchange
sex had similar drug use patterns and had initiated drug use at
similar ages. However, women who exchanged sex had more
sexua partners, had unprotected vaginal and oral sex more
often, and had a higher rate of STDsthan women who did not
exchange sex. Aggressive HIV prevention and drug treatment
outreach wasexamined by Farabee, Leukefeld, and Hays (1998)
with national data, whichincluded Kentucky, from asample of
2,613 injection drug users from 21 U.S. cities. Analyseson
injectorswho tried but were unableto enter treatment revealed
that program-based reasons (e.g., no room, too costly, strin-
gent admission criteria) werethe most commonly given barri-
ersto drug treatment (72%). These data support the need for
alternative HIV prevention outreach, such as accessing pro-
bationerswho arethelargest group inthe criminal justice sys-
tem.

DrugCourt Evaluation

A two-phase process evaluation was completed (Logan,
Leukefeld & Williams, 1999) of the Kentucky Drug Courts. The
process evaluation included interviews with administrative
personnel from Fayette County and Warren County Drug
Courtswith 7 judges, surveysand face-to faceinterviewswith
32 clientsand, surveysof: All Drug Court staff; defense attor-
neys, prosecutors,; probation and parole offices; Jailers; and
policedepartments. Inall, 98 different individualsacrossboth
sites representing 10 agency perspectives were interviewed.
Fayette County Drug Court participants (n=91) are 67% Afri-
can American, 32% female, and 31% white with the average
age of 32, with ages ranging from 18-62 years old (Logan,
Leukefdd & Williams, 1999). Approximately 57% of theclients

havechildren and 22% aremarried. Beforeentering Drug Court
23% wereemployed full timeand 4% were employed part-time;
after Drug Court program 74% were working full time. The
average number of yearsof drug usewas 10 and approximately
60% of clients had been in treatment before entering the drug
court program. Participants had an average of 4 prior charges
and had spent an average of 13 monthsin jail/prison in their
lifetimes. When the initial group of Drug Court clients was
examined, 42% graduated, 33% terminated in 1998 beforegradu-
aion, and 25% remained in Drug Court. One of the biggest
differences between those who graduated and those who ter-
minated wasemployment. Other factorsincluded: age, timeto
serve, whether they have served any substantial amount of
timein prison/jail previoudly, admission of an addiction prob-
lem, family support of recovery, level of commitment, and so-
cia functioning. Findingswereparalldl for theWarren County
Drug Court except Warren Drug Court participants were 26%
African-American, 73% whitewith an average age of 26, rang-
ing from 18to 52 yearsold. Approximately 53% of theclients
had children. Theaverage number of yearsof drug usewas8.5
yearsand almost 52% of the clients had beenin previous drug
treatment.

DrugCourt and Employment

Theoverall goa of afederally supported study isto examinea
Drug Court employment intervention focused on obtaining,
maintai ning and upgrading employment. Data are being col-
lected at baseline, 12 months, 18 monthsand 24 months. Em-
ployment is an important part of drug abuse treatment that is
also used to measure trestment outcome; however, there is
limited information available about the association between
employment, drug use and outcome. Employment and employ-
ment problems were examined for 120 participantswho were
interviewed at Drug Court entry. Two groupswere compared
— those participants employed full-time and those working
part-time (Leukefeld et al., 2000; 2001). It was hypothesized
that drug abusers employed full-time would report different
types of employment problems and less drug abuse. Overal,
findings indicated that drug abusers employed full-time and
part-time were not very different. Although those employed
full-time had morejobsinthe previousfiveyears(5.1vs. 3.8),
therewere no differencesin employment problemsat 30 days
or 12 months before entering Drug Court. Therewere aso no
differences in the two major types of jobs held (construction
and cook) between those employed full-time and part-time.
Therewasonly onedifferencein 12 drug categories examined
— years of opiate use was significantly higher for those em-
ployed full-time(6.5vs. 2.3 years). However, those employed
full-time reported fewer problems with heroin and other opi-
atesused (3.4%vs. 15%). Clearly, based onthesepreliminary
data, these limited differences suggest that employment sta-
tus may not be as protective as previoudy thought.

Victimization and Violence

Studies have focused on understanding criminal justice and

victimization experiencesaswell asviolent perpetration. Lo-
Continued on page 18

17



THEADVOCATE Volume 24, No. 7 November 2002

Continued from page 17
-gan, Walker & Leukefeld (2001) analyzed Kentucky statewide

dataon drug use among arandom sample of domestic violence
arrestees. Results showed that significant proportionsof maes
arrested in urban and rural areas used drugsand a cohol. About
50% of both urban and rural maleshad prior drug charges, but
rural maleswere significantly morelikely to have subsequent
drug charges one year after their arrest. In another study,
Logan, Walker & Leukefeld (2001), examined policeattitudes
about domestic violence to determine whether their view of
psychosocid problemswasgenerdizedtodl typesof offender
problemsor if it was specific to drug problems. Resultsindi-
cated that while incarceration was ranked number one for al
types of offenders, treatment options were viewed more posi-
tively for domestic violence offenders that for any other type
of offender, indicating that police officers may view domestic
violence as more of a social problem than a criminal justice
problem.

Concluding Remarks

The relationship between drugsand crimeiswell established.
Although we know something about treating drug abusers,
interventions have not been systematically developedin Ken-
tucky for the chronic and relapsing disorder of drug abuse.
I nterventions have been developedinthe U.S. but with limited
study and examination in the Commonwealth. It is our hope
that criminal justice information can be used to define suc-
cessful interventionsfor citizens of the Commonweslth.
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I ncreased Funding for Defendants

Governor Patton’s |eadership on funding for indigent defense in Kentucky has been outstanding. By placing $10 million
dollarsinto his 2000 budget to raise the funding level for the Department of Public Advocacy, he made an important and
visionary statement about the importance of public advocacy for indigents. Every lawyer in this state should be grateful

tohim.

RichardH.C. Clay

Past-President, Kentucky Bar Association
Blue Ribbon Group member
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Kentucky Drug CourtsIncreasein Kentucky;
Evaluation Conducted

Over haf the state has begun planning or operating drug
courtsat the adult and/or juvenilelevel sincethe Drug Courts
department of the Administrative Office of the Courts was
established in 1996. This unprecedented growth is a testa-
ment to the program’ ssuccess. Each drug court isagrassroots
effort with judges|eading teamsof local criminal justice offi-
cias, treatment and service providers, and community repre-
sentatives to develop a program that works in each respec-
tivejurisdiction. Over 70 graduation ceremonies have been
conducted on a statewide basis.

Drug Courts have been endorsed for continuation and ex-
pansion by the Criminal Justice Council, House Bill 843 Com-
mittee, and Kentucky Agency for Substance Abuse Policy. A
recent Kentucky Treatment Outcome Study funded by the
Division of Substance Abuse showed $8 is saved for every
$1 spent on treatment services.

OnAugust 2, 2000, the Conference of Chief Justicesand the
Conference of State Court Administrators adopted resolu-
tions"in support of problem-solving courts,” with well-func-
tioning drug courts representing the best practice of the prin-
ciples and methods of therapeutic jurisprudence. In June
2001, Chief Justice Joseph E. Lambert wasthefirst Chief Jus-
tice elected to the National Association of Drug Court Pro-
fessionals Board of Directors.

In August 2001, the Justice Department reported the first
decline in the number of inmatesin state prisons since 1972
and attributed this in part to “new attitudes about offering
drug offenders treatment instead of locking them up.” Bu-
reau of Justice Statistics, the statistical branch of the Justice
Department, found that 82% of people on parole who are
returned to prison are drug and acohol abusers, 40% are
unemployed, about 75% have not completed high school
and 19% are homeless.

David Gilbert, Kentucky Deputy Director of the Appalachia
High Intensity Drug Trafficking Area, stated in an April 29,
2001 Herald-Leader article, “it would help if the state had

more drug courts, so meth addicts could be directed into
treatment. 1f you don’t havethe markets, youwon't havethe
producers.”

Fayette Drug Court isaNational Association of Drug Court
ProfessionalsyCommunity Oriented Policing Services Men-
tor Court and Jefferson Drug Court was a National Associa-
tion of Drug Court Professionals/Drug Courts Program Of -
fice Mentor Court. Both are national training sites.

Chief Justice Joseph E. Lambert
was honored by the Congress of |
Drug Court State Associationsin
February 2000 “for leadership,
commitment, and setting an ex-
ample for drug courts across the
nation.” Chief JusticeLambert ac-
cepted thefirst annual award pre-
sented by the National Associa-
tion of Drug Court Professionals
in June 2000 for outstanding ac-
complishments in recognizing

Chief Justice Joseph Lambert

“National Drug Court Month”

throughout the Commonwealth. Kentucky wasrunner up for
the same award in 2001 and 2002. At the request of Chief
Justice Lambert, Governor Paul E. Patton has signed adrug
court proclamation in Kentucky each of the last five years.

The Division of Substance Abuse presents Straus awards to
recognize outstanding achievements at the annual Kentucky
School of Alcohol and Other Drug Studies. Chief Fayette
Circuit Judge Mary Noble received a Straus award in 1998;
Kenton Circuit Judge Gregory Bartlett, in 1999; and Adminis-
trative Office of the Courts Drug Courts Manager, Lisa
Minton, in 2001.

AOC and the University of Kentucky Center on Drug and
Alcohol Research have developed an automated drug court
management information system (M1S) to be utilized in pro-
cessing drug court cases. The MISwill meet program needs

i

Judge Mary Noble

Judge Gregory Bartlett

Lisa Minton

Continued on page 22
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by collecting standard and relevant information throughout
the state. Up-to-dateinformation will allow the MISto pro-
duce monthly, quarterly, and annual statistical reports that
can be used to help rate the overall effectiveness of the drug
court program.

Over 50 drug free babies have been born to mothers and
fathersinvolved in Kentucky’s drug courts. The Department
of Health reports that for every drug-addicted baby born,
$250,000 in medical expensesisincurred. Thisfigure does
not include babies born with fetal acohol syndrome, which
iseven higher.

Employment is required of Kentucky’s drug court partici-
pants and the programswork with other agenciestoimprove
employment skills and opportunities. The participants con-
tributeto soci ety, support their families, and paid over $90,000
toward restitution, child support, court costs, fines, and other
obligationslast year. A $1.9 million, 5-year grant awarded to
the Center on Drug and Alcohol Research by the National
Institute on Drug Abuse (1 of 6 in the country) for Enhance-
ment of Drug Court Retention Through Increased Employ-
ment Skillsin Warren and Fayette counties.

Adult Drug Courts

Nationally acclaimed researcher Steven R. Belenko concluded
the drug court eval uation results are consi stent with the stud-
iesreviewed in 1998, indicating that drug courts, compared
to other treatment programs, provide more comprehensive
supervision and monitoring, increase the rate of retentionin
treatment, as well as reduce drug use and criminal behavior
while participantsarein the drug court program. The update
also found that drug courts are handling more serious of-
fenders, successfully retaining these complex offenders in
treatment, reducing rearrests, both during the program and
after graduation.

The National Institute of Justice (N1J) has found that only a
quarter of drug usersin prison were previously in treatment.
The number of drug using arresteeswho arein need of treat-
ment exceeds two million ayear. Periods of incarceration
alone do not change the drug use behavior-between 60 and
75% of untreated parolees who have histories of cocaine
and/or heroin use are reported to return to those drugswithin
3monthsof release. Marijuanaismorereadily availablethan
alcohol according to adrug survey of 10" and 12" gradersin
aCovington, KY high school.

Actual Actual Actual Edimated Edimated

Number of FY 1999-00 FY 2000-01 FY 2001-02 FY 2002-03 FY 2003-04

Referrals 673 748 952 1,104 1,334

Assessments 479 700 821 1,025 1,238

Eligible participants 393 532 709 1,109 1,341

Group mestings 5,689 6,918 13,878 14,669 15,274

Individual sessions 10,973 14,542 15,755 19,256 22,495

Family sessions* 557 530 813 823 1,030

Residential referrals 218 314 432 480 620

Ancillary service referrals 573 827 1,142 1,599 1,974

Enrolled in school/GED 127 154 108 230 300

Enrolled/graduated college 12 18 27 41 66

Home visits conducted* 942 1,136 9,243 10,775 12,219

Employment site visits 670 928 5,834 6,450 7,813

Drug tests 33,172 45,505 60,698 63,789 76,482

Restitution collected* $5,679 $6,247 $15,817 $19,763 $22,203

Fines/court costs collected* $24,929 $16,747 $29,960 $35,979 $37,475
* Jefferson County Drug Court not included.
JuvenileDrug Courts

Actud Actud Actud Esti nat ed Esti nat ed

Nunber of FY 1999- 00 FY 2000- 01 FY 2001- 02 FY 2002- 03 FY 2003- 04
Referras 18 24 101 240 310
Assessnent s 16 2 ¢ 136 20
Hig b eperticipats 14 2 A 100 150
G oup neet i ngs 180 20 1051 1208 1508
I ndii vi dual sessi ons 1000 1100 1979 2500 2700
Fani | y sessi ons* 50 1000 54 50 ™0
Residentia referra s 2 3 K3} 50 33
Axillary servicereferra s 16 12 6 D 120
Enrol | ed i n school / G2D 14 16 74 8 100
BErol | ed/ graduat ed col | ege 1 0 1 1 1
Hone vi si t s conduct ed* 80 2000 30 4020 4520
Enpl oynent / School visits 18 2 2020 230 210
Dugtests 1400 1800 812 13000 000
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OutcomeEvaluation

The University of Kentucky Center on Drug and Alcohol
Research performs the evaluations of all drug courtsin the
Commonwealth. To date, 22 process eval uations have been
completed, with an additional five currently being conducted.
Four help manuals have been developed and 5 Kentucky
Drug Court articles have been published in national journals.
Drug Courts was featured in the January 2001 Bench and
Bar.

Chief Justice Joseph E. Lambert and the Administrative Of-
fice of the Courts (AOC) were pleased to release the first
outcome evaluation of Kentucky Drug Courtsin November
2001. Thisreport was commissioned by the Administrative
Office of the Courts to determine the effectiveness of
Kentucky'sDrug Courts. Dr. TK Logan, Associate Professor
at the University of Kentucky Center on Drug and Alcohol
Research (CDAR), conducted the study of the first three
adult drug courts established in the state. This study in-
cludes an extensive review of program results and cost sav-
ingstotaxpayersinthe state. The sitesarelocated in Jefferson,
Fayette, and Warren counties. Findings include:

The 3 sitesare serving 64-73% maleclients, 40-64% are
African-Americanintheir early 30s.

The cost savings to the Commonwealth of 586 gradu-
atesequals$7,060,900 (586 graduatesx $14,691 [1 year
in prison] =$8,609,100; 586 graduatesx $2,642[1year in
drug court]=$1,548,200).

For every $1 spent on a graduate there is a cost sav-
ingsof $3.30-$5.58 in aoneyear period to the taxpayer
through “avoided” costs to society such as arrest and
conviction costs, incarceration costs, child support
payments, and increased annual earnings.

This study includes established eval uation methods used in
other studies of Drug Courts but also includes a detailed
examination of other factors relating to program effective-
ness. Thisstudy used: (1) a12-month post-program follow-
up time period for 745 drug offenders from the three sites
examined in three groups—graduates, drop-outs, and aquasi-
control group of individuals assessed who did not enter the
Drug Court program; (2) 14 different datasourcesfrom four
main areas—in program, criminal justice, supplemental data,
and interviews; and, (3) interviewswith arandom sample of
136 graduated and dropped-out program participantsfrom all
three sites.

Thisstudy, conducted by Drs. TK Logan, William Hoyt, and
Carl Leukefeld, found that Drug Court involvement was as-
sociated with reductionsin costly incarcerations and the use
of mental health services. It aso found reduced legal costs
associated with criminal charges and convictions. In addi-
tion, there was an increase in participant earnings and in
child support payments — both of which give evidence of
more productivity by the graduates. ll

Lisa R. Minton
AOC Drug CourtsM anager
100 Millcreek Park
Frankfort, Kentucky 40601
Tel: (502) 573-2350; Fax: (505) 573-1422
E-mail: Iminton@mail.aoc.state.ky.us

Figurel. Avoided Cost Savingsfor Each Dollar Spent for Graduates
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Figure?2. Percent of groupswith any incar ceration 12-monthsafter exitingthe Drug Court Program
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Figure3. Percent of groupswith chargesand convictions 12-monthsafter exiting from theDrug Court Program
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The Use of the Racial Profiling Act in Drug Cases

SeveBigt hassadtha “racia hiasinfluences every as-
pect of thecrininal justicesystem AfricanAmwricans,
Latinos adnenbers of ather racid mnoritiesarenarelikdy
thansinnlarly situatedwhite peopl etobe stopped by the
pdice tobearrestedafter bai ngstamped, put i nchokehd ds
by arestingdficers, denedba |, denedpraoeti onandg ven
harsher sentencesincl ud ngthe desthperd ty.”

What Steve Bright saysistruetoday in Kentucky. African-
Americans are being stopped on interstates based in whole
or in part upon their appearance. Thereafter, they are being
asked for consent to search their vehicles. Minority juve-
nilesare being detained, committed, and transferred to circuit
court in disproportionate numbers. Law enforcement is go-
ing into minority neighborhoods to conduct drug stings.
Minorities are receiving higher bail, being denied probation
and alternative sentences, and being given higher sentences
than similarly situated white defendants. Capital punishment
isrife with racial discrimination, asfound by University of
Louisville Professors requested by the General Assembly to
look into theissueintheearly 1990s. Our juvenile and adult
facilities contain adisproportionate number of racial minori-
ties. Racial discrimination is a fact of life in the American
criminal justice system, and in Kentucky.

One of the most insidious acts of racial discriminationinthe
criminal justice system isthe act of racial profiling. Thisis
particularly aproblemin casesinvolvingillegal drugs. Racial
profiling itself was devel oped primarily asatactic in the War
on Drugs. Racial profiling wastaught to young officersasa
meansto find drug traffickers. “Empirical evidence suggests
that raceisfrequently the defining factor in pretextual traffic
stops. “Race, Cops, and Traffic Stops,” 51 University of
Miami Law Review 425 (1997). Thisarticlewill addresssome
of the ways of attacking this problem, with a focus on the
recently adopted Kentucky Racial Profiling Act. Itismeant
to be a starting point for thinking about the issue, not a full
explication of the various meansfor attacking this practice.

What Can WeDoAbout Racial Praofilingin
Kentucky to Defend Our Clients
Who HaveBeen Charged With a Drug Offense?

Lawyerswho are part of acommunity can oppose this com-
mon law enforcement practice. They can take a stand as
citizensagainst racia profiling. Moreto the point, they can
use all of the tools available to them to tackle this practice
while at the sametime advocating zealously for their client.

TheKentucky Constitution

The first place to look is in the Constitution of Kentucky.
Some of the sections most applicable to thistopic read:

“Section 1: All men are by nature
free and equal, and have certain
inherent and inalienable rights,
among which may be reckoned:
First: the right of enjoying and |
defending their rights and liber- |
ties; Third: Theright of seeking
and pursuing their safety and

Ernie Ls Public Advocate

happiness.

Section 2: Absolute and arbitrary power over the lives, lib-
erty and property of freemen existsnowherein arepublic, not
eveninthelargest mgjority.

Section 10: The people shall be secure in their persons,
houses, papers and possessions, from unreasonable search
and seizure; and no warrant shall issue to search any place,
or seize any person or thing, without describing them as
nearly as may be, nor without probable cause supported by
oath or affirmation.”

The Kentucky Constitution appears to clearly prohibit the
act of racial profiling by its plain meaning. Counsel should
cite Section 1 to argue that being stopped based in whole or
in part upon race or national origin violates a constitutional
right to befreeand equal, aswell astheright to pursue saf ety
and happiness. Section 2 should be used to demonstrate
that the stopping of a minority person based not upon their
actsbut rather upontheir “profile” isthe exercise of arbitrary
power over the liberty and privacy of the person being
stopped. Section 10 should beusedinitstraditional fashion,
to argue that the stopping of a person based not upon prob-
able cause or areasonable and articul able suspicion but rather
based upon racial statusisviolative of the person’s constitu-
tional rights. Section 10 appears broader than the Fourth
Amendment, although the Kentucky appellate courts gener-
aly view them asidentical. Bethat asit may, counsel should
continueto assert amore expansive interpretation of Section
10.

TheUnited SatesConstitution

One place to look in the United States Constitution is the
Fourteenth Amendment with itsrich history. Asfar back as
in Yick Wo v. Hopkins, 118 U.S. 356 (1886), the Court stated
that “[t]houghthelaw itself befair onitsface, and impartial
in appearance, yet, if itisapplied and administered by public
authority with an evil eye and an unequal hand so as to
practically make unjust and illegal discriminations between
personsin similar circumstances, materia totheir rights, the
denial of equa justice is still within the prohibition of the
Constitution.”

Continued on page 26
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Counsel should citethe Fourteenth Amendment’s Equal Pro-
tection and Due Process Clauses to argue that a stopping
based upon raceisfundamentally unfair and adenial of equal
justice.

Yet counsel must be aware of the difficulty of litigating a
racial issuein adrug case using the Fourteenth Amendment.
“Neither the Supreme Court nor our Court has ruled that
there is a suppression remedy for violations of the Four-
teenth Amendment’s Equal Proteciton Clause...even if we
assume arguendo that the Fourteenth Amendment does pro-
vide such an exclusionary remedy, it isplain that Chavez has
failed to offer proof of discriminatory purpose, a necessary
predicate of an equal protection violation. SeeWashington v.
Davis, 426 U.S. 229, 239-42, 96 S. Ct. 2040, 48 L. Ed. 2d 597
(1976).” United Satesv. Chavez, 281 F. 3d 479 (5" Cir. 2002);
United Satesv. Armstrong, 116 S. Ct. 1480 (1996). “A ‘racia
profiling claim under the Equal Protection ***164 **655
Clause is difficult, if not impossible, to prove’ (Beck and
Daly, State Constitutional Analysis of Pretext Stops: Racial
Profiling and Public Policy Concerns, 72 Temp.L.Rev. 597,
612[1999] ).” Peoplev. Robinson, 741N.Y.S.2d 147 (N.Y.2001).

The Fourth Amendment should offer more specific protec-
tion than the Fourteenth Amendment. Onewould think that
the act of stopping a person or pulling over his car based
upon race would present the quintessential Fourth Amend-
ment violation. “[T]he Fourth Amendment should prohibit
either a system which gives an officer the discretion to en-
gage in racia profiling or a system that yields a dispropor-
tionate number of suspicionless minority seizures and
searches. A Fourth Amendment remedy is therefore appro-
priateto curb the abuses.” Oliver, “With an Evil Eyeand an
Unequal Hand: Pretextual Stopsand Doctrinal Remediesto
Racia Profiling,” 74 Tulane Law Review 1409 (2000). There
are some good cases indicating that the War on Drugs does
not suspend the Fourth Amendment. Seefor example City of
Indianapolisv. Edmond, 531 U.S. 32 (2001), and Ferguson v.
City of Charleston, 532 U.S. 67 (2001). Sate v. Washington,
760 N.E.2d 866, Ohio App. 8 Dist (2001) demonstrates how
evidence of racia profiling can benefit a traditional Fourth
Amendment claim decided on other grounds. “ Although * 494
Washington did not present evidence to support an equal
protection violation, the fact that he was stopped for investi-
gation on such flimsy grounds certainly raises questions
concerning the propriety of allowing stops predicated on
generalized profiles.”

However, the United States Supreme Court has more often
than not interpreted the Fourth Amendment in such away as
to cause significant problems to defense counsel. Among
the problem cases are the following:

» Whrenv. United Sates, 517 U.S. 806 (1996). Under Whren,
pretext and motivefor astopping areirrelevant. “Thefact

that the officer does not have the state of mind which is
hypothecated by the reasons which provide the legal jus-
tification for the officer’s action does not invalidate the
action taken as long as the circumstances, viewed objec-
tively, justify that action.” “We of course agree with peti-
tioners that the Constitution prohibits selective enforce-
ment of the law based on considerations such asrace. But
the consgtitutional basisfor objecting to intentionally dis-
criminatory application of laws is the Equal Protection
Clause, not the Fourth Amendment. Subjectiveintentions
play no role in ordinary, probable-cause Fourth Amend-
ment analysis.” This case in its starkest terms gives the
go-ahead to racially profile so long as the officer can ar-
ticulate probable cause. Sincewell over 50% of usat any
given time are violating some sort of traffic law, compli-
ance by law enforcement with Whrenisnot difficult, irre-
spective of motive.

* Illinoisv. Wardlow, 528 U.S. 119 (2000). The Court holds
that presencein ahigh crime areaand flight from apolice
officer constitute reasonable suspicion. The dissent notes
that “ among somecitizens, particularly minoritiesand those
residing in high crime areas, there is also the possibility
that the fleeing person is entirely innocent, but, with or
without justification, believesthat contact with the police
can itself be dangerous, apart from any criminal activity
associated with the officer’s sudden presence. For such a
person, unprovoked flight isneither ‘ aberrant’ nor * abnor-
md.”

s Avde v. Gtyd lagpVistg 52 US 318(2000). Riice
nay nake avarrantl ess arrest for afirst tineseat belt
o ferse

o Raryslvanav. Mmms, 43AUS 106 (1977). Adriver ar-
restedfar atrafficoffesecanbefacedau of acar.

e Mryladv. Wson 519US 408 (1997). Apassenger can
befarcedou of thecar.

e mov. Rbinette 519US 33(199%). Oficer wo has
aresteddriver far speed ngdoes mat hevetotd | driver he
isfreetogoprior toaskigfar consart.

» United Satesv. Knights, 122 S. Ct. 587 (2001). A police
officer may conduct a probationary search for investiga-
tory purposes.

» United Sates v. Sokolow, 490 U.S. 1 (1989). The Court
justifies a Terry stop based almost exclusively on a drug
courier profile.

These cases provide al the tools the police need to racially
profileand makeit stick.

The point is made nowhere better than by Justice O’ Connor
in her dissent in Atwater: “As the recent debate over racial
profiling demonstratesall too clearly, arelatively minor traffic
infraction may often serve as an exercise for stopping and
harassing anindividual. After today, the arsenal availableto
any officer extendsto afull arrest and the searches permis-
sible concomitant to that arrest.”
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TheKentucky Racial ProfilingAct

Kentucky defense attorneysno longer need limit themselves
to either the state or the federal constitutions. Nor should
they be deterred by the interpretation of these amendments
that appear to alow racial profiling.

Kentucky defense attorneys have been given a significant
tool to deal with these problematic Supreme Court casesin
thecontext of racia profiling. Itisthe Kentucky Racial Profil-
ingAct.

Kentucky’sRacial Profiling Act addresses many of the prob-
lemswith theinterpretation of the Fourth Amendment by the
US Supreme Court. The Racial Profiling Act modifiesWhren
in Kentucky. While motive is not to be considered in the
reasonable suspicion calculus under Whren, under the Ra-
cia Profiling Act, MOTIVE is THE issue. The Act makes
patrollingin ahigh crime area, evidence of reasonabl e suspi-
cion in Wardlow, possible evidence of racial profiling under
the Act. It allows for counsel to demonstrate patterns of
reguesting consent, patterns of asking passengersto get out
of cars, and other improper coercive devices, in order to prove
improper motive.

KRS 15A.195 reads in part: “(1) No state law enforcement
agency or officia shall stop, detain, or search any person
when such action is solely motivated by consideration of
race, color, or ethnicity, and the action would constitute a
violation of the civil rights of the person.”

KRS 15A.195 (2) requiresamodel policy to be developed and
disseminated “to prohibit racial profiling by state law en-
forcement agencies and officials.” The policy must be dis-
seminated to all law enforcement in Kentucky. Inturn, each
law enforcement agency in Kentucky that participates in
KLEFP must write their own policy banning racial profiling.
The local policy must be at least as stringent as the model
policy. Law enforcement agencies must also have an admin-
istrative action for officers*found not in compliance with the

agency’s policy.”
Modée Policy

The model policy required by the statute has been devel-
oped. The policy makes the protection and preservation of
congtitutional and civil rights a“paramount concern of gov-
ernment and law enforcement.” The policy statesclearly that
the “law enforcement personnel shall not engage in any be-
havior or activity that constitutes racial profiling. The deci-
sion of an officer to make a stop or detain an individual, or
conduct a search, shall not be solely motivated by consider-
ation of race, color, or ethnicity. Stops, detentions, or searches
shall be based on articul abl e reasonabl e suspicions, observed
violations of law or probable cause...”

Racial profiling is defined as: “a process that motivates the
initiation of astop, detention, or search whichissolely moti-
vated by consideration of anindividual’sactual or perceived
race, color, or ethnicity, or making discretionary decisions
during the execution of law enforcement duties based on the
above stated considerations. Nothing shall preclude an of-
ficer fromrelying on anindividual’sactual or perceivedrace,
color, or ethnicity as an element in the identification of a
suspect or intheinvestigation of acrime, apossiblecrime, or
violation of law or statute.”

TheRPAin Practice

Under theAct, any behavior that constitutesracial profiling
isprohibited. Thisallows counsel to use her imagination to
demonstrate racial profiling. The creation of asting crafted
by the prosecutor and local police for an African American
neighborhood would be “behavior” that could be outlawed
under the Act. A roadblock crafted to pull over only those
personswith migrant workersin truckswould be covered. A
hospital policy crafted with law enforcement to take blood
samplesfrom crack babiesor their momswould fall withinthe
Act.

Counsel for the defense must prove two things under the
Act. First, counsel must prove that the stop, detention, or
search was solely motivated by race, color, or ethnicity. Sec-
ond, counsel must prove that the stop, detention, or search
violated the person’s civil rights.

The burden of proof is on the defendant on both counts.
How does one prove that the act was motivated “ solely” by
race, color, or ethnicity? Certainly, common sense should
prevail here. The circumstances of the behavior, the context
for the stop, the officer’s previous patterns of behavior, all
will comeinto play.

How does one prove that the stop violated the person’s civil
rights? Again, common sense should be the guide. While
there is no definition of a civil rights violation, certainly a
violation of a person’s privacy rights and rights to equal
protection and due process constitute civil rights.

TheAct givesour clients standing when they otherwise might
not haveit. If the officer pullsover acar full of Hispanic men,
the search of the passenger area of the car which produces
narcotics might violate the RPA even where under normal
analysis the passenger might not have standing.

TheSop

The RPA appliesto stops. Thisis particularly applicable to
traffic stops, although it is not confined to them. Obviously,
if the officer cannot articulate a good reason for stopping
your client, then the case is easy even under standard Fourth
Amendment and Section analysis. Thedifficulty comeswhen

Continued on page 28
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the officer has probable cause or an articulable suspicion
that your client has committed a traffic offense. One ap-
proach for proving that a stop is motivated by race is to
conduct a study. A study on stops on the New Jersey turn-
pike showed that while blacks constituted 15% of the driv-
ers, they were 70% of those stopped. Inthat context, atraffic
stop of aminority person should be viewed as primarily mo-
tivated by race.

A study can demonstrate that there is a pattern of treating
minorities committing an offense differently than whitescom-
mitting an offense are being treated. In a study of 1-95 in
Maryland, 80% of those stopped werearacial minority. 92%
of whitesand 96% of blackswere observed to be committing
atrafficinfraction at agiventime. Cantheofficer articulatea
reason why he stopped this particular individual who was
driving 10 miles over the speed limit when he did not stop
otherswho were not in aminority?

TheDetention

The RPA also coversthe detention. While an officer may be
able to articulate reasonably why a driver was stopped, can
helikewise demonstrate why he detained the driver for longer
than normal? This gets us past the probable cause of the
traffic violation. Canthe officer articulatewhy minority driv-
ers are asked for consent more than white drivers? Can the
officer articulate why minority drivers are detained for the
arrival of drug-sniffing dogs morethan aresimilarly situated
whites?

We should require as a matter of state law that there be a
reasonable suspicion before asking for consent; in addition
we should be requiring the motorist to be told he is free to
leave without the giving of consent.

TheSearch

Thethird category theAct appliestoisthe search. Datafrom
St. Paul, Minnesotashowsthat black motoristsaremorelikely
to befrisked and searched asaresult of atraffic stop than are
whites. We need to require the officer to demonstrate why
our clientswerefrisked and searched. We need the officer to
articulate why this is occurring more with minority drivers
than with white drivers.

This also applies to pedestrians. Are minority pedestrians
being frisked more than white pedestrians are? Are there
different patterns used with minority youth in crowds than
with white youths? When white youths leave upon the ar-
rival of the police, are they stopped and frisked in asimilar
pattern to black youths?

Violation of Civil Rights: 1981

Oneplaceto borrow for adefinition of violation of civil rights
isinfederal law. 42 USC Section 1981 prohibitsracial dis-
crimination in making of private and public contracts. This
law reguires a showing that the plaintiff isaracial minority
and that the defendant discriminated against the plaintiff with
intent to discriminate on the basis of race.

“Intentional discrimination on the basis of race is a neces-
sary element of asection 1981 claim.” DiGiovanni v. City of
Philadelphia, 531 F. Supp. 141 (E. E. Pa. 1982)

Arrestsmotivated solely by race violate Section 1981.
Violation of Civil Rights: Section 1983

“* Section 1983 imposes civil liability upon any person, who
acting under the color of state law, deprives another indi-
vidual of any rights, privileges or immunities secured by the
Constitution or laws of the US.”” White v. Williams, 179 F.
Supp. 2d 405 (2002).

In Williams, the Court held that Section 1983 would encom-
pass an allegation that 14th Amendment and 4th Amendment
rights had been violated by the deliberate indifference of a
Police Chief inregardstoracial profiling, including the teach-
ing of traineesto profilein order to make drug arrests.

42 USC Section 1985 & 1986

Wi liams &l so recogni zesthat Section 1985 claim may be made
where there is a conspiracy motivated by race to deprive a
person of equal protection.

Section 1986 provides acause of action against personswho
know of a conspiracy and fail to take action to frustrate its
execution.

Exclusionary Rule

Sowhat if theRPA isviolated? Thereisno remedy intheAct,
correct? | submit that the RPA impliesthat an exclusionary
rule should exist, and thus that evidence obtained in viola
tion of the Act should be excluded.

Mapp v. Ohio, 367 U.S. 643 (1961). This case applied the
exclusionary rule to the states.

In United Satesv. Leon, 468 U.S. 897 (1984), the Court stated
that “First, the exclusionary rule is designed to deter police
misconduct rather than to punish the errors of judges and
magistrates.”

A good argument can be madethat the Racial ProfilingActis
likewise intended to deter police misconduct rather than the

28



THE ADVOCATE

Volume 24, No. 7 November 2002

judiciary. Thus, the exclusionary rule applied to the states
should be used to deter the police from racially profiling in
violation of the RPA.

It will beargued that KRS 15A.195(5) requiring local law en-
forcement to adopt an administrative sanction is the exclu-
sive remedy for aviolation of the RPA. Thereisnothing in
theAct, however, toindicate that the only remedy for aviola
tion is discipline of the officer. Kentucky Courts must be
urged to create an exclusionary remedy under the Racial Pro-
filing Act, arguing that the purpose of the exclusionary rule,
and the purpose of the act, are both to deter unlawful police
misconduct.
Application of theRPA

Thereare numerous potential applicationsof the RPA. These
include:

Traffic stops on the interstate

Requests for consent

Frisks for contraband and weapons

Requests to see identification

Drug stings in poor and minority neighborhoods
Flight in poor neighborhoods that would otherwise be
OK under Wardlow.

Surveillance of housing projects

Targeting of minority shoppers

What DoYou Need to L itigate

Thislaw isinitsinfancy. Counsel need to be sharing with
one another those things that are required when litigation
under theAct. At aminimum, counsel should have:

TheMode Policy

Your local law enforcement policy

Records of sanctions against individual officers
Thedataonracial profiling, onceit is published
Discovery. “We hold that defendant is entitled to dis-
covery in support of hisclaim of racial profiling...” Sate
v. Clark, N.J., 785A. 2d 59 (2001).

Create astudy in your local area

In addition, defenders should begin to build a database in
your individual offices on particular officersin order to prove
particular patterns of stopping, detention, and arrest.

ThereareVictoriesin Other States
Without aRacial ProfilingAct

There are success stories from around the country where
racial profilingisbeing found and remedied. For example:

» Satev. Carty, 790A.2d 903 N.J.(2002). NJ, 10/9/01: Held
that under the New Jersey Constitution aconsent search
during alawful stop of a motor vehicleis not valid un-

lessthere is areasonable and articulable suspicion.
Satev. Payton 775A.2d 740 N.J.Super.A.D. (2001). Fol-
lowing the Interim Report in New Jersey exposing racial
profiling by the New Jersey State Police, the Court found
that a“racial profiling defense” could be raised for the
first time on appeal .

Hornberger v. ABC, 2002WL 1058515(N.J. Super.A.D.)
“We hold that the PrimeTime Live video program DWB
was not defamatory. The program portrayed with rea-
sonable accuracy a routine traffic stop of young Afri-
can-American males, resolved ultimately by awarning
and without traffic violation charges for several admit-
ted violations, which wasin reality a pretext to launch a
criminal investigation without arti cul able suspicion, prob-
able cause, or legal consent.”

Satev. Soto, 734 A. 2d 350 (1996). “Itisindisputable,
therefore, that the police may not stop a motorist based
on race or any other invidious classification...Where
objective evidence establishes ‘ that a police agency has
embarked upon an officially sanctioned or defacto policy
of targeting minoritiesfor investigation and arrest,” any
evidence seized will be suppressed to deter future inso-
lencein office by those charged with enforcement of the
law and to maintain judicial integrity... Statisticsmay be
used to make out a case of targeting minoritiesfor pros-
ecution of traffic offenses provided the comparison is
between the racial composition of the motorist popula-
tion violating thetraffic lawsand theracial composition
of those arrested for traffic infractions on the relevant
roadway patrolled by the police agency.”

PublicValuein Litigatingthe RPA

There is much to be gained by litigating under the Racia
Profiling Act. First, you might win! Second, thereisan op-
portunity to make law by litigating under thisnew Act. Fur-
ther, you may gain negotiating advantage by raising the is-
sue. Few law enforcement officerswant racial profiling evi-
dence to be brought out, or racial profiling practices to be
exposed. Finally, you may change the practiceisyour local
area and thereby be building amore just community. Il

ErnieLewis
PublicAdvocate
Department of PublicAdvocacy
100 Fair OaksL ane, Se. 302
Frankfort, Kentucky 40601
Tel: (502) 564-8006; Fax: (502) 564-7890
E-mail: dewis@mail.pa.stateky.us
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Drug Cases, the Fourth Amendment and Section Ten

The best weapon defense attorneys have when faced with a
charge of drug possession or trafficking isthat the evidence
was seized in violation of either the Fourth Amendment of
the United States Constitution or Section Ten of the Ken-
tucky Constitution. Often, suppression of the drugs is the
only possible avenue of relief for many of our clients. Any
review of important cases threatens the exclusion of others
that are equally important. However, there are a few cases
which counsel must know and use in defending adrug case.
Some of these arelisted below:

¢ United Satesv. Leon, 468 U.S. 897 (1984). Inthiscase, the
United States Supreme Court established the good faith
exception to theexclusionary rule. The Kentucky Supreme
Court adopted thisin Crayton v. Commonwealth, Ky., 846
S.W.2d 684 (1993). Defenders representing clients who
have been charged with drug offenses seized following
the execution of awarrant must understand the good faith
exception to theexclusionary rule.

¢ Oliver v. United Sates, 466 U.S.170 (1984). Here, the
United States Supreme Court held that thereis no reason-
able expectation of privacy inthe openfieldsareaoutside
of the curtilage of the home. This case in particular has
obvious implications for the numerous cases of cultivat-
ing marijuanathat arisein Kentucky. A companion caseis
United Sates v. Dunn, 480 U.S. 294 (1987) wherein the
Court held that a barn located sixty yards from the house
was not part of the curtilage and thus was part of the open
fieldsanalysis.

¢ Californiav. Greenwood, 486 U.S. 35 (1988). The United
States Supreme Court held that there was no reasonable
expectation of privacy in aperson’sgarbagethat had been
placed on the curb. Many of us have had cases in which
probabl e cause to search ahome was found following the
search of garbagelooking for drug paraphernaliaand other
evidence of drug use and drug trafficking.

¢ Californiav. Hodari D.,499 U.S. 621 (1991). Hodari D.is
significant in drug cases because the Court held that no
seizure has occurred unless physical force has been used
against the person. This case becomes important where
our clients have been arrested without awarrant and evi-
dence has been abandoned during flight from the police.
Hodari D. tells us that unless physical force has been
used against our clients that there may be no seizure and
thus no Fourth Amendment implications.

¢ A series of cases establishing the right of the police to
conduct inventories have serious implications in drug
cases. South Dakota v. Opperman, 428 U.S. 364 (1976)
held that a warrantless inventory of the glove compart-
ment of an abandoned vehiclewasreasonable. Thereafter,
[llinoisv. Lafayette, 462 U.S. 640 (1983) held that awar-

rantless search of a shoulder bag at the jail of a defendant
arrested on disturbing the peace was areasonabl e search.
Thethirdinthetrilogy isColorado v. Bertine, 479 U.S. 367
(1987) where the Court approved of an inventory search
of abackpack seized from the van of adrunk driver.

The specia needs search has drug offense overtones as
well. InNew Jerseyv. TLO, 469 U.S. 325 (1985), the Court
approved of the search of school children without awar-
rant and without probable cause. Thereafter in \ernonia
School Digtrict 47Jv. Acton, 515 U.S. 646 (1995) the Court
approved of random drug testing of student athletes. This
was extended to students participating in extracurricular
activities in Board of Education of Independent School
District No. 92 of Pottawatomie County, et. al. v. Lindsay
Earlset. al, 112 S. Ct. 2559 (2002. In Hudsonv. Palmer, 468
U.S. 517 (1984) the Court stated that there was no reason-
able expectation of privacy in our nation’s prisons and
jals. In Griffinv. Wisconsin, 483 U.S. 868 (1987) thehome
of a probationer was searched without a warrant and the
United States Supreme Court approved thissearch asrea-
sonable. United Satesv. Knights, 534 U.S. 112 (2001) al-
lows probationary searches to be conducted for purposes
of an investigation.

Probably the most important case with drug defenseimpli-
cationsisTerryv. Ohio, 392 U.S. 1 (1968). There, the court
approved of the stop and frisk without awarrant and with-
out probable cause. The Court established the test as
whether there is an articulable suspicion that a crime is
occurring or hasoccurred. Thereafter, the Court in Michi-
ganv. Long, 463 U.S. 1032 (1983) approved of the Terry
search of avehicle. In United Sates v. Sokolow, 490 U.S.
1 (1989) the Court approved not only of aTerry searchin
an airport but also implicitly approved of the use of the
drug courier profile in Terry cases. In Minnesota V.
Dickerson, 508 U.S. 366 (1993) the Court approved of the
plain touch exception during a Terry stop. This was ap-
proved by the Kentucky Supreme Court in Commonwealth
v. Crowder, Ky., 884 SW.2d 649 (1994). In lllinois v.
Wardlow, 528 U.S. 119 (2000), the Court approved of a
Terry stop based upon flight from the police in an area
known for high level of narcoticstrafficking. InFloridav.
J.L.,529 U.S. 266 (2000), the Court held that an uncorrobo-
rated anonymoustip is not sufficient to allow for the stop-
ping of a person meeting the description in thetip.

In WiIson v. Arkansas, 514 U.S. 927 (1995), the Court an-
nounced that during the execution of awarrant, the knock
and announce requirement is mandated as a matter of
Fourth Amendment law. Richards v. Wisconsin, 520 U.S.
385 (1997) held that thereisdrug exception to W son.

In Kyllo v. United Sates, 533 U.S. 27 (2001), the Court
reaffirmed the viability of Katzv. United Sates, 389 U.S.
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347 (1967), holding that the use of athermal imaging de-
vice outside of a home to determine activity inside the
homeisasearch.

The Court has explored the parameters of roadblock
searches, which are particul arly useful devicesto uncover
drugsin vehicles. In Michigan Department of State Po-
liceet.al. v. Stz,496 U.S. 444 (1990), the Court held that a
roadblock conducted to get drunk drivers off the road is
congtitutional. On the other hand, City of Indianapolisv.
Edmond, 531 U.S. 32 (2001) prohibits the use of aroad-
block to check for drugs. The same reasoning was then
applied to the seizing of urine samples from pregnant
women for the purpose of uncovering the commission of a
crime. Fergusonv. City of Charleston, 532 U.S. 67 (2001).

¢ Whrenv. United Sates, 517 U.S. 806 (1996) held that sub-
jective pretextual reasons for making a stop is irrelevant
so long as an officer has probable cause or a reasonable
articulable suspicion. A warrantlessarrest may occur even
for aminor criminal offense such asfailing to use aseatbelt.
Atwater v. City of Lago Vista, 532 U.s. 318 (2001).

¢ Paul v. Commonwealth, Ky., 765 S.W.2d 24 (1989). Here,
the Court held that a passenger in a car where marijuana
was found may not be arrested and thereafter searched,
thereby giving special protection to the passenger. Wyo-

ming v. Houghton, 526 U.S. 295 (1999) held, however, that
wherethereisprobable causethat contraband isin the car
or it containers, the police may search a passenger’s per-
sonal belongings.

The Court has focused considerably on bus passengers
generally in the context of drug enforcement. Florida v.
Bostick, 501 U.S. 429 (1991) allowsfor the policeto board
abusto ask to search luggage without this being consid-
ered aseizure. A passenger does have areasonabl e expec-
tation of privacy in hisluggage. Bond v. United Sates,
529 U.S. 334 (2000). In United Satesv. Drayton et. al, 122
S. Ct. 2105 (2002), the Court held that passengers aswell
could be questioned without probable cause or an
articulable suspicion.

A person who is being questioned does not have to be
informed that they have aright to refuse to consent to a

search. Ohiov. Robinette, 519 U.S.33(1996). &

ErnieLewis
PublicAdvocate
Department of PublicAdvocacy
100 Fair OaksL ane, Se. 302
Frankfort, Kentucky 40601
Tel: (502) 564-8006; Fax: (502) 564-7890
E-mail: dewis@mail.pa.stateky.us

Who isWinning the War on Drugs?*

It is well recognized that there is no “magic bullet” for
America sdrug problem. A diverse approach involving sup-
ply, demand, and treatment has emerged as adominant theme
in this arena. The Office of National Drug Control Policy
(ONDCP), intheintroduction to its 2002 National Drug Con-
trol Srategy, stated:

Reduced to itsbarest essentials, drug control policy
hasjust two elements. modifying individual behav-
ior to discourage and reduce drug use and addic-
tion, and disrupting the market for illegal drugs.

Thosetwo elementsare mutually reinforcing.

Drug treatment, for instance, isdemonstrably effec-
tiveinreducing crime. Law enforcement helps' di-
vert’ usersinto treatment and makes the treatment
system work more efficiently by giving treatment
providers needed leverage over the clients they
serve. Treatment programsnarrow the problem for
law enforcement by shrinking the market for illegal
drugs. A clearer example of symbiosisis hard to
find in public policy...Perhaps the greatest single
challenge for our Nation in [the area of drug treat-
ment programs] isto cresteaclimatein which Ameri-
cans confront drug use honestly and directly, en-
couraging thosein need to enter and remainin drug
treatment.

National Trends

According to the Bureau of
Justice Statistics (BJS) in its
Drug and Crime Facts, more
than four-fifthsof drug law vio-
lation arrests are for posses-
sion violations. In 1987 drug
arrests were 7.4% of the total

Bryce Aburgey

of all arrests reported to the

FBI; by 2000, drug arrestshad risento 11.3% of dl arrests. In
2000, according to the Uniform Crime Reports, law enforce-
ment agencies nationwide made an estimated 14 million ar-
restsfor all criminal infractionsexcept traffic violations. The
highest arrest counts were 1.6 million for drug abuse viola
tions, and approximately 1.5 million for driving under thein-
fluence. Inthe 1997 Survey of Inmatesin Sate and Federal
Correctional Facilities, 33% of state prisoners and 22% of
federal prisoners said they had committed their current of-
fense while under the influence of drugs. About 60% of
mentally ill and 51% of other inmates in State prison were
under the influence of alcohol or drugs at the time of their
current offense. In 1998, an estimated 138,000 convicted jail
inmates (36%) were under the influence of drugs at the time
of the offense.

Continued on page 32
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The BJS 2000 Sourcebook of Criminal Justice Satisticsin-
dicates that estimated arrests (by all law enforcement agen-
cies submitting complete reports) in the United States for
drug abuse violations rose 36.5% from 1990 to 1999. Drug
offenses accounted for 34.8% of all felony convictions in
state courtsin 1996..The percent of the Federal prison popu-
lation sentenced for drug offenseshasgenerally risen sharply
over the past thirty yearswith aleveling off in thelast several
years. Examples of the percentages are as follows: 1971:
17.0%; 1981: 25.6%; 1991 56.9; 2001: 56.3%.

JwenileMdent GineFalling
WiileJuvenileDrug Gineis Rsing

The Office of Juvenile Justice and Delinquency Prevention
reported several noteworthy statistics in its bulletin, Drug
Offense Cases in Juvenile Courts, 1989-1998: In 1999, an
estimated 1,557,100 arrestswere madein which the most seri-
ous offense was a drug abuse violation. Persons younger
than 18 years old accounted for 198,400 (13%) of these ar-
rests. 1n 1999, “drug abuse violations’ was the criminal of -
fense category with the highest arrest rate (586 per 100,000
persons in the population). The juvenile arrest rate for the
same category (arrests per 100,000 persons ages 10 to 17)
was 649. Whilejuvenile violent crimewas dramatically de-
creasing between 1993 and 1998, the number of juvenile court
cases involving drug offenses more than doubled during the

sametime period.

Kent ucky: 44. 9%of Arrests | nvol ved Drugs or A cohol

Crimein Kentucky? statistical reports published by the State
Policefor 1998 and 1999 indicated that the number of persons
arrested in Kentucky for narcotic drug offenses constituted
9.2% and 10.3% of the state arrest totals in those respective
years. Further, the drug arrests constituted 10.4% of all Part
Il Crimearrestsin1998 and 11.5% of al Part 11 Crimearrestsin
1999,

Alcohal is often overlooked in the war on drugs. Alcohol
abuse and addiction is avery serious problem in Kentucky.
Examination of the State Police’s 1999 Crime in Kentucky
report reveals afact that deserves significant attention from
thecriminal justice community. When 1999 arrestsfor drunk-
enness (34,496), driving under theinfluence (43,355), liquor
laws (4,266), and narcotic drugs (28,125), are combined, a
total of 110,242, or 44.9 percent, of dl arrests (245,403) for Part
I Crimesin Kentucky werefor drug and al cohol offenses.

According to the ONDCP's Profile of Drug Indicators, Au-
gust 2002, between January 2000 and June 2001, 69 of
Kentucky’s 1,000 pharmaciesreported OxyContin-rel ated bur-
glariesor robberies. The Kentucky State Medical Examiner’s
Officeidentified the presence of oxycodone in 69 deaths, of
which the oxycodonelevel sweretoxicin 36 of the deaths. In
FY 2001, morethan 260 methamphetamine laboratorieswere
seizedin Kentucky. InFY 1999, 410individuaswerecharged
with methamphetamine production, and this number more
than doubled to 839in FY 2000.

TheQisisinRisonsand Jail s

The War on Drugs initially emphasized funding on law en-
forcement without concomitant funding emphasis on treat-
ment and defense of indigents, which has created alarming
problems for jails and prisons. When asked why he was
proposing significant increases in funding for drug treat-
ment and preventionin hiscrimebill, former President Clinton
stated, “We cannot jail our way out of this problem.” How-
ever, progress is still needed to fully balance funding to all
avenues of attack on the drug problem.

The ONDCP reported in Drug Related Crimethat from 1990
t0 1998, the Federal prison popul ation almost doubled, reach-
ing 123,041 offenders. The State prison population also in-
creased significantly between 1990 and 1998, from 703,393 to
1,178,978 inmates. At year-end 1998, the number of offenders
injailswas592,462, aso anincrease. Thisphenomenon has

created afunding crisis for federal, state, and

Kentucky DOC Drug Offense Inmates:

All Institutions

4,000

local governments.

For Kentucky, the Department of Corrections
annual Profile of Inmate Population reports
show that Kentucky’s prison population has

3,500

increased 5% inthelast four years, rising from
14,683in 1999 to 15,426 residentsin 2002 (see
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Graph 2). The Department of Correctionsdata
further indicate that the number of drug of-
fenders committed to Kentucky’s prisons has
increased 11.8% from 3,166 to 3,539 over the
same four year period, but has nearly tripled
from 1992 to 2002 (see Graph 1 and 2). The
3,539 residentsincarcerated for drug offenses
in 2002 make up 23 percent of Kentucky’stotal
prison population.

1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002
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Drug Tr eat nent

The report on Drug Treatment in the Criminal Justice Sys-
tem by the ONDCP stated that in 1998, drug offenders com-
prised 59% of federal inmates, 21% of stateinmates, and 26%
of jail inmates. By comparison, in 1980, 25% of federal in-
mates and 6% of stateinmates had been drug offenders. Itis
estimated that 60% to 83% of the Nation’s correctional popu-
lation have used drugs at some point in their lives, up to
twice the estimated drug use of the total U.S. population
(40%). The National Center on Addiction and Substance
Abuse estimates that of the $38 billion spent on corrections
in 1996, more than $30 billion was spent incarcerating indi-
vidualswho had involvement with drug and/or a cohol abuse,
either intheir personal history, conviction, use at time of the
crime, or committing their crimeto get money for drugs. The
average cost per year to incarcerate an inmate in the United
Statesin 1997 was $20,674, the Federd averagecost is$23,542,
and the State average is $20,261. Annual costs among local
jailsvary widely, from $8,037 to $66,795. For drug treatment,
the average cost per treatment episode was $2,941 between
1993 and 1995. Theaveragetreatment benefit to society was
$9,177 per client. Thisresulted inan average savingsof three
to one: every $1 spent on treatment saved society $3. The
savingsresulted from reduced crime-related costs, increased
earnings, and reduced health care costs that would other-
wise be borne by society.

According tothe BJSin Drug Use, Testing, and Treatment in
Jails, in 1998 an estimated 7 in 10 local jail inmates had used
drugs regularly or had committed a drug offense. An esti-
mated 61,000 (16%) convicted jail inmates committed their
offenseto get money for drugs. Two-thirds of convicted jail
inmates were actively involved with drugs prior to their ad-
missiontojail. TheBJS Censusof Jails, 1999 showed that in
1999, 54% of jail jurisdictions had a drug counseling pro-
gram. InKentucky, 40jail jurisdictionshad drug counseling
at that time (out of the national total of 1,529 jail jurisdictions
with such programs).

Kentucky DOC: Inmates at All
Institutions
15,426

ig'igg 23% Drug
15.200 14,925 -
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14,600 -
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14,200 -
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Probl ens Associ ated wth
Mil tipl e Def endant Drug Gases

Theincreasein arrestsfor drug offensesin Kentucky to over
28,000 in 1999 has placed a severe strain on the resources of
the public defender system. Thisis especially true in mul-
tiple defendant drug cases resulting from drug sweeps by
the policein numerous counties. Department of Corrections
drug offender inmates number 3,539, compared to 1,242 a
decade earlier, which gives afurther indication of the swell-
ing ranks of these cases.

Kentucky State Police officials have in the past indicated
that they conduct as many as twelve drug sweeps per year.
The number of people arrested in any given sweep depends
upon the size and population of thejurisdiction in which the
sweep ismade. The number of arrestees usually ranges be-
tween 12 and 50. In one statewide drug sweep several years
ago the Kentucky State Police arrested 687 people.

Case law has clearly established that in asituation in which
there are multiple defendants, one attorney cannot represent
more than one client where thereisa conflict of interest. In
some situations, the attorney who makes the initial contact
with multiple defendants in a multiple defendant case may
not be ableto represent any of them dueto multiple conflicts.

The DPA provides constitutionally mandated crimina de-
fense servicesthroughout the Commonwealth. 1nthese coun-
ties where drug sweeps occur, an inordinate amount of de-
fender resources are used in multiple defendant drug cases.
When dealing with multiple defendants, |ocating conflict at-
torneys using existing resources is a problem that resultsin
considerable delay in processing these cases in court.

Endnotes

1. Thisarticleisan update of an article by William P. Curtis,
found in the January 1996 issue of The Advocate, Vol. 18,
No. 1, Page 3. Much of the above article’s structure and
language was adapted or updated from the Curtis article.

2. Crimein Kentucky reportsfor 1998 and 1999 warn against
comparing datafor these yearsto any datafrom yearsprior
to 1998 dueto changesin internal counting methods. The
reports for 2000 and beyond were not available as of this
writing.ll

BryceH. Amburgey
Law OperationsDivison
100 Fair OaksL ane Suite 302
Frankfort, KY 40601
Tel: (502) 564-8006: Fax: (502) 564-7890
E-mail: bamburgey@mail.pa.gateky.us
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Tying Up to the Drug Research Anchorsfor a
Successful Alter native I nter vention

With the US justice system awash with probationers and
state prisoners reporting drug or alcohol abuse and specifi-
cally withillegal drug use common among Kentucky prison-
ers, Kentucky’'s defenders need to take heed of the storm
warnings that Dr. Carl Leukefeld and his crew have hoisted
and tie up to the anchors he hastossed into the waters. With
23% of Kentucky’s correctional population incarcerated on
alcohol or drug offenses these anchors will benefit our cli-
entsaswe inform the court of the value of an alternative that
changes criminal behavior versus the client’s incarceration
and continued behavior.

The first anchor: referrals for drug and alcohol treatment is
not unique and is acceptable in the criminal justice system -
64% of thereferralsfor treatment in Kentucky for year 2000
wereinvolvedinthecriminal justice system.

The second anchor: treatment has had success - specialized
treatment programs can be effective in reducing abuse and
preventing relapses.

Thethird anchor: employment - even with limited information
employment is considered an important part of treatment.

Thefourth anchor: coerced treatment can be effective- stud-
iesindicate that thereis a positive relationship between co-
erced treatment and favorable outcomes.

Whilethere may be disagreement in the drug treatment com-
munity over whether or not the goals of community treat-
ment and criminal justice sentencing are compatible, review
of the goalsusually considered by judgesat sentencing (com-
munity safety, treatment, restitution and punishment) and
Kentucky’s presumption for probation (KRS 533.010 (2))
guides me through this storm to say they are compatible.

e Community Safety — Treatment: ; Community drug treat-
ment is an accepted treatment. Drug treatment al so pro-
vides structure and supports which are factorsin reduc-
ing thelikelihood of further criminal justice activity.

e Treatment—Drug Treatment:
Dug treatment which is spe-
cialized to the offender’s |
needs produces positive re-
sultsin recovery and in pre-
ventingrelapse. Clientswho

arein treatment longer have Dave Norat

even more favorable recov-
ery outcomes.

¢ Redtitution — Employment: Many property crimes can
be tied to drug abuse, additionally there is a cost in-
volved when providing drug treatment. With employ-
ment considered an important part of treatment, thevic-
tims (whether an individual or the community) of drug
related crimes have an opportunity to be made whole
through the employment of the drug abuser.

¢ Punishment — Coerced Treatment: One of the stated pur-
poses of punishment is to change behavior. Also, what
may be punishment for oneindividual isnot for another.
Instudiescited by Dr. Leukefeld, coerced treatment (pun-
ishment) for offenders does bring about favorable re-
sults.

Having tied the sentencing goals to the anchors above, any
disagreement with compatibility between drug treatment and
an alternative to the criminal justice system should clear.
Defenders should now begin drying out the criminal justice
system from the flood of drug abusers. Drying out the sys-
tem by using Dr. Leukefeld’s anchors as the argument for
why clients charged with a drug offense or drug related of -
fense should be released or sentenced to a drug abuse treat-
ment plan.l

DaveNor at
Division Director of Law Operations
100 Fair OaksLane, Se 302
Frankfort, K'Y 40601
Tel: (502) 564-8006; Fax (502) 564-7890
E-mail: dnorat@mail.pa.stateky.us
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When you get to the end of your rope, tie aknot and hang on.

-Franklin D. Roosevelt

s —




THE ADVOCATE

Volume 24, No. 7 November 2002

Constructive Possession of Drugs:
A Caselaw Review

Traditionally, in order to be determined to have possession
of drugs, and therefore be criminaly liable, the Common-
wealthwasforced to prove“ actual” possession, i.e. thedrugs
were actually found on the person. However, “ constructive”
possession alows for inferences to be made when the drugs
aren’t found on a person, but nearby a person. And it ap-
pears that the requirements to prove constructive posses-
sion get looser with each opinion.

Rupard v. Commonwealth, Ky., 475 SW.2d 473 (1971), in-
volved an abandoned housein Clark County that might have
been the site of drug trafficking. Upon entering the house,
the police found that there was marijuanadrying on thefloor
of two rooms in the house, and also found a set of posta
scales. The officersleft the home, but kept it under surveil-
lance. The police observed Rupard and co-defendant Sierp
approach the house and go upon its side porch, but the
policewere unableto see from their vantage point whether or
not the two men entered the home. When the men came back
totheir car parked nearby, the police arrested them and noted
aplastic bag containing marijuanain plain view on the dash-
board. The police took the two men back to the abandoned
house and noted that since the police had been in the home
earlier, several items had been moved. The police had ob-
served no one else approach the home other than Rupard
and Sierp during their surveillance. The Court found that
there was sufficient evidence to support a “rational infer-
ence’ that the appellants had constructive possession of the
marijuanafound in the abandoned house. It isinteresting to
note that the owner of the abandoned home was never a
suspect and never charged, though surely the home was
subject to his dominion and control.

Next came Leavell v. Commonwealth, Ky., 737 SW.2d 695
(1987). Mr. Leavell wasapparently not dressed nattily enough
for asecurity guard, coincidentally an off-duty police officer,
at the Lexington Hilton, which caused the guard to become
suspicious enough of Mr. Leavell and his cohort that he
followed them to their hotel room and listened outside the
door. Upon hearing them discussing money and drugs, he
called in an on-duty policeman. Mr. Leavell was stopped
later as he was|eaving the hotel and on his person wasfound
asmall portion of marijuanain his pocket and an automobile
key inhishand. Healso had abriefcase on himinwhichwas
found another car key. After effecting asearch pursuant to a
warrant, the police found another key to the trunk of a car.
Ninety pounds of marijuana was found in the trunk of that
car which was in the parking lot. The Supreme Court rea-
soned that because Mr. Leavell had the ignition key in his
hand to the car in which the marijuanawas found, he wasin
constructive possession of the automobile and therefore the
pot. “Dominion and control” over the car is the key—who-

ever has such dominion
or control is deemed to
be in constructive pos- [&%
session of the contents [
of the car. Thereis no [*
requirement upon the
state to prove actual
knowledge under Leavell asit is presumed that one who has
dominion or control over the auto knowswhat isin it—it is
thisfailureto requirethe state to prove knowledge that often
resultsin aconviction. Knowledge can be inferred, or even
supplied by the testimony of aco-defendant, asit wasin this
case.

Linda Horsman

In Hargravev. Commonwealth, Ky., 724 S\W.2d 202 (1987),
the Court quoted Rupard and stated that “ possession need
not be actual; ‘a defendant may be shown to have had con-
structive possession by establishing that the contraband
involved was subject to his dominion and control.” Rupard
at 475. InHargrave, it wasinconsequential to the Court that
the confidential informant did not see Mr. Hargrave handling
the drugs; the simple fact that the drugs were found on his
premises was sufficient to convict him under the construc-
tive possession theory.

In Clay v. Commonwealth, Ky. App., 867 S.W.2d 200 (1993),
review denied (1994), the resident of the home where drugs
was found was convicted, despite the fact that the prosecu-
tion was never able to connect her in any other way to the
drugs. Ms. Clay argued that the Commonwealth failed to
connect her personally to the cocaine found in her kitchen
and bathroom or the marijuana found in her bedroom. The
presence of the drugs in her home was enough.

In Paul v. Commonwealth, Ky., 765 S.\W.2d 24, 26 (1989), the
Court of Appealsfound that mere presencein an automaobile
in which contraband is found is not sufficient to support a
charge of possession against a mere passenger and that “the
person who ownsor exercises control over amotor vehicleis
deemed to be the possessor of any contraband discovered
insideit.” In so finding, the Court stated, “[f]urthermore, a
person’s mere presence in the same car with a criminal of-
fender does not authorize an inference of participation in a
conspiracy. Seealso, United Satesv. Di Re, 332 U.S. 581, 68
S.Ct. 222,92 L .Ed. 210 (1948). The probable cause require-
ment is not satisfied by one’'s mere propinquity to others
independently suspected of criminal activity. Ybarrav. llli-
nois, 444 U.S. 85, 100 S.Ct. 338, 62 L.Ed. 2d 238 (1979).” Id.

The Supreme Court of Kentucky recently cited Paul, deter-
mining that a person in the backseat of a car can be deemed

to be the possessor of contraband found inside the car.
Continued on page 36
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Burnett v. Commonwealth, Ky., 31 S\W.3d 878 (2000). Burnett,
however, contains several important facts which made the
inference moretolerable. Chauncey Burnett wasin the pro-
cess of hiding from the policein a public housing project in
Louisvilleknown for ahigh amount of drug trafficking activ-
ity. Officersnoticed Burnett hide behind and then duck into
the backseat of a car. The car, driven by his sister, drove
away and was followed by police. When Burnett exited the
car to use a pay phone, the police moved in. After obtaining
permission to search, they located crack cocaine in the back

seat in a bag which the sister stated belonged to Burnett.
The Supreme Court, however, noted the paucity of the evi-
dence in Burnett, stating, “[w]hile not overwhelming, the
evidence (sister’s testimony) was sufficient to create an is-
sueof fact for thejury.” 1d. at 881.

Constructive possession cases are difficult as they are so
factually driven, as seen from the case abstracts above. At-
tention to the particular facts and the creation of reasonable
doubt in the minds of the jurorsis of utmost importance, as
the apparent willingness of the Appellate Courts to confirm
these convictionsis clear.

Knock and Announce;
Police Must Announce Presence at Door and
Wait Reasonable Time from Announcement Before Forcing Entry

In Gay v. Commonwealth, 2002-CA-000532-MR, rendered
March 8, 2002, not to be published, the Kentucky Court of
Appealsmadeit clear that, in serving asearch warrant, police
must announce their presence at the door of a domicile be-
fore breaking down the door, regardless of the fact that evi-
dence may be lost as aresult of the announce.

Gay concerned the actions of the Jefferson County Metro
Narcotics Unit, which assumedly should be among the most
prepared and well-trained law enforcement entities. How-
ever, from thetestimony of one of that unit’sdetectivesat the
suppression hearing held in Jefferson Circuit Court, it ap-
pears that that assumption is incorrect. Det. Steve Farmer
was excruciatingly honest in histestimony—he clearly testi-
fied that when the unit arrived at Mr. Gay’s residence, he
knocked on the door, but did not announce that the visitors
were police. Thisisknown as a“silent knock.” After the
slent knock, Farmer testified the police waited twenty to thirty
seconds before knocking again, with an announcement this
time, to wit, “Police, Search Warrant.” These actions are
squarely in line with present search and seizure law. How-
ever, the time between this second knock and announce and
the eventual breaching of the door was a scant “few sec-
onds,” according to Farmer’stestimony. Because the police
did not allow Gay, or anyone else present in the home, ad-
equate time to answer the door after the announcement, the
Court found that Gay’s rights under the Fourth Amendment
were violated and suppressed all evidence seized as aresult
of thepolice'sillega entry.

Citing WiIson v. Arkansas, 514 U.S. 927, 115 S.Ct. 1914, 131
L.Ed.2d 976 (1995), the Court of Appeal sfound that areason-
ableness standard is imposed upon the police’s conduct in
executing a search warrant when no exigent circumstances
are evident. This reasonableness standard requires that the
police announcetheir presence and then wait a“reasonable’
amount of time before forcing entry into aresidence, reason-
ing that it is “the announcement, and not the knock, that

triggers the amount of time for making a reasonableness de-
termination.” To support this contention, the Court cited
United Satesv. Spikes, 158 F.3d 913 (6™ Cir. 1998), where the
6" Circuit stated, “ [t]he proper trigger point, therefore, iswhen
those inside should have been alerted that the police wanted
entry to execute awarrant” and found that the knock is su-
perfluous and has no impact upon the reasonabl eness stan-
dard. Seealso United Satesv. McCloud, 127 F.3d 1284, 1288
(10" Cir. 1997).

The Court of Appeals then found, that based upon Det.
Farmer’s testimony that only a “few seconds’ elapsed be-
tween the time he announced the presence of the police for
the purpose of executing a search warrant and thetime of the
breach of the door, that the actions of the Metro Narcotics
Unit did not pass muster under the “reasonableness stan-
dard” articulated in Wilson.

The Court did go on in dicta to state that exigent circum-
stances, whereit might be dangerousto the health and safety
of police or private citizens to announce police presence or
where evidence might be destroyed because of the announce-
ment, might abrogate on€e's rights under the Fourth Amend-
ment. See generally, Adcock v. Commonwealth, Ky., 967
S\W.2d 6, 8 (1998); Richardsv. Wisconsin, 520 U.S. 385, 394,
117 S.Ct. 1416, 1421, 137 L .Ed.2d 615 (1997). Theburdenison
the state to show that law enforcement had grounds to be-
lieve that exigent circumstances existed in any given case
and such determinations asto whether exigent circumstances
exist shall be determined on a case-by-case basis, with no
assumptions made that because narcotics might be involved
their destruction is per seimminent. In Gay, the Common-
wealth failed to even attempt to articulate the existence of
any exigent circumstances. The Court then stated that, when
no showing of exigent circumstances has been made, delays
between an announcement and breach of five seconds or
less are unreasonable. See United Sates v. Jones, 133 F.3d
358,361 (5" Cir. 1998).

36




THE ADVOCATE

Volume 24, No. 7 November 2002

How to Affix a Tax Stamp to Your Pot Plant

OnAugust 1, 1994, a strange statute became the law of the
land inthe Commonweal th of K entucky—the controlled sub-
stances excise tax, KRS 138.870 to 138.990. This piece of
legislation calls on citizens who are in possession of more
than a threshold amount® of marijuana or controlled sub-
stancesto present themselves at the Revenue Cabinet, anony-
mously, and purchase tax stamps that are, by statute, to be
affixed to their marijuanaor other unlawful substance. KRS
138.874(2). Thepayment of such tax providesthecitizenwith
atax stamp good for oneyear. KRS 138.874(3).

The first thought most have upon confronting this statute is
that it smacks of double jeopardy. However, the Kentucky
Supreme Court did not so find in the only published decision
concerning the Controlled Substances Excise Tax, Common-
wealthv. Bird, Ky., 979 SW.2d 915 (1998), cert. denied, 526
U.S.1145,119S.Ct. 2019, 143 L.Ed.2d 1031 (1999). InBird, the
Appellant argued that his payment of the tax barred subse-
guent prosecution on federal and Kentucky law grounds.
The Supreme Court disagreed and cited Department of Rev.
of Montanav. Kurth Ranch, 511 U.S. 767, 114 S.Ct. 1937, 128
L.Ed.2d 767 (1994). Kurth Ranch held that the Montanatax
did act as a bar to subsequent prosecution on double jeop-
ardy grounds because it “intertwined with the state's tradi-
tional crimina laws’ as (1) the tax was payable only after
arrest for adrug crime, (2) the tax return was completed by
law enforcement authorities and (3) the drugs were confis-
cated and destroyed. Birdat 916, quoting 1995 Op. Ky. Att'y.
Gen. 13. Our Supreme Court reasoned that asthe Kentucky
tax applies only to “conduct not previously punished as a
crime,” towit, thefailureto anonymously purchase and affix
a tax stamp to marijuana and controlled substances upon
possession of such, rather than the already-punished con-
duct of possession or trafficking, it passed constitutional
muster.

Bird is the only published case concerning this Excise Tax,
and the facts of this case raise more questions than do they
provide answers. Apparently Mr. Bird and his cohort, Mr.
Nicholson, were successful enough “businessmen” that they
paid the tax prior to even being indicted for charges of drug
trafficking, after the L exington Urban-County Police Depart-
ment busted their operation. The total tax paid by the two
amounted to $10,000; $6,000 was paid by Bird, $4,000 by
Nicholson.

How did the Revenue Cabinet know to levy the tax against
Mr. Bird and Mr. Nicholson? The Supreme Court statesinits
opinion that, noting no tax stamps on the cocaine, the police
filed a notice of seizure with the Revenue Cabinet pursuant
to KRS 138.880. Eerily, 138.880 states that the
Commonwealth's attor ney or the county attorney shall, upon
conviction of, or a guilty or Alford plea from, an offender

violating KRS Chapter 218A, notify the Revenue Cabinet.
Noticethe differencehere: Bird and Nicholson werereferred
by copsafter only acharge under KRS 218A whilst the stat-
ute, ostensibly attempting to uphold the constitutional guar-
antee of the presumption of innocence, requires the pros-
ecuting attorney to notify Revenue only after obtaining a
conviction or guilty plea. Apparently, the Supreme Court
did not find controlling thefact that Bird and Nicholson were
taxed after only acharge and not after conviction.

Further, how did the Revenue Cabinet know how much to
charge each man, rather, how did they know how much coke
each possessed? They apparently took the word of the po-
lice.

Suppose you are representing a client charged with posses-
sion of cocaine. Hewasridinginacar with two other people.
Hewassitting in the back seat. Thetwo othersweredriving
andinthefront passenger seat. Your clientisAfrican-Ameri-
can. The other two folks are white. They get pulled over.
Thedriver consentsto asearch. The police find 60 grams of
cocainein the front seat and 20 gramsin the back seat. The
police charge each person with possession of 80 grams of
cocaine. Revenuetaxesyour client. Based upon KRS 138.872,
the tax rate is $200 per gram, or in the case of 80 grams of
cocaine, $16,000. Your first question to the Revenue Cabinet
is whether or not the other two folks, who were similarly
charged by the police with possession, weretaxed also. The
response from Revenueis“that isnone of your businessand
isconfidential.” So, you may assumethat either 1) Revenue
istriple-dipping, or 2) the police only referred your client to
Revenue for taxation, and not the two others—for reasons
open to speculation. Horrifying implications ensue.

Additionally, the tax does not discriminate based upon the
quality of drugs—adulterated, unadulterated, one
megaparticle of cocaine per thousand ounces of baby pow-
der—under KRS 138.872(2), it doesn’t matter awhit.

What happensiif your client doesn’t purchase the stampsin
advance and gets reported to revenue? The penalty is 100%
of thetax. KRS138.889(1). Plus, they areguilty of acrime
additional to that of possession or trafficking as failure to
affix the appropriate tax stamp to the controlled substance or
marijuanacauses oneto be guilty of aClass C felony, witha
penalty range of five to ten years in the penitentiary. KRS
138.889(2)(a), KRS532.060.

As for how exactly you get the tax stamp to stick to ato a
marijuanaplant—it remainsamystery. Per KRS 138.876, Rev-
enue wasto promulgate regul ations for the administration of
KRS 138.870to 138.8809, but as of thisdate, none have been

promul gated. Continued on page 38
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Continued from page 37

Endnote:

1 KRS 138.870 (4). Thisthreshold amount depends on the
type of drug involved. For growing marijuana plants, the
requirement attaches upon possession of the sixth plant. For
harvested marijuana, the threshold is any amount over 42.5
grams, while any other controlled substance sold by weight
has alower threshold of anything over 7 grams. Pillsor any
other drug tallied in “dosage units’ has a threshold of 50
units.

LindaHorsman
Assistant PublicAdvocate
AppealsBranch
100 Fair OaksL ane, Se 302
Frankfort, KY 40601
Tel: (502) 564-8006; Fax: (502) 564-7890
E-mail: |horsman@mail.pa.state.ky.us

ASK CORRECTIONS

QUESTION: My client recently received afiveyear sentence
for trafficking 2nd degree. He has a history of drug use. Does
the Parole Board require that he attend a drug treatment pro-
gram before meeting the Parole Board?

ANSWER: No. There is no requirement that a person must
receivedrug treatment before becoming eigiblefor parolecon-
sideration. However, the Board may recommend that he re-
celvetreatment prior to being paroled.

QUESTION: My client was convicted of possession of con-
traband 2nd degree due to drugs being found in his posses-
sion whileincarcerated in the state pena system. Herecelved
aninety (90) day misdemeanor sentence. The trial court or-
dered that this sentence run consecutively to the felony sen-
tence he was serving. Is there a statutory provision which
allowsthe court to run amisdemeanor sentence consecutively
to his felony sentence?

ANSWER: Yes. Under KRS532.110(4) and (5), if apersonis
convicted of an offense that is committed while heisimpris-
oned in a pena ingtitution during an escape from imprison-
ment, or while he awaitsimprisonment, the sentenceimposed
for that offense may be added to his sentence. Thetrial court
may order that sentence for a crime committed in the ingtitu-
tion be served in that institution.

QUESTION: My client was placed in adrug treatment pro-
gram while on parole. This drug treatment program was an
alternative to parole violation charges being pursued. If he
completes the program and his parole is later revoked will he
receive credit against his sentence for that time?

ANSWER: No. KRS439.344 providesthat the period of time
spent on parole shall not count toward his sentence. The De-
partment of Corrections does credit individuals with the pe-

riod of time spentinjail on paroleviolation charges, known as
PV. time credit. His placement in the drug treatment program
wasacondition of his parole and was not time spentinjail on
violation charges. Therefore, hewould not receivethat timeas
credit against his sentence.

QUESTION: My client was convicted of possession of acon-
trolled substance 2nd degree, a Class D Felony. At thetime of
the offense, he had in his possession a firearm. What, if any,
additional punishment may herecelveasaresult of thefirearm
possession?

ANSWER: Under KRS218A.992 the pendty imposed may be
raised to the next highest felony class. Therefore, he may be
sentenced under the sentencing guidelinesfor aClassC Felony.
However, thiswould be determined by the sentencing court. i

LARRY O’CONNOR
Offender Information Services
Department of Corrections
P.O. Box 2400
Frankfort, K'Y 40602-2400
502/564-2433
E-mail: Larry.O’ Connor @mail . stateky.us

DAVID E. NORAT
Divison Director, Law Operations
Department of PublicAdvocacy
100 Fair OaksL ane, Suite 302
Frankfort, K'Y 40601
502/564-8008
E-mail: dnorat@mail.pa.stateky.us
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Possession of M ethamphetamine Precur sors.
Prosecuting Phantom Crime

TheNewLaw

HB 644 was signed into law (Acts Chapter 170) on April 2,
2002 by Governor Patton. (For legidlative history of the act,
see http:/iwww.Irc.state.Ky. us/record/02rs/HB644.htm). This
new law, making it acrimeto possessor distribute ametham-
phetamine precursor, opens a massive door for potential
abuse and unequal enforcement of thelaw. HB 644 makesit
illegal to possess a precursor to creating methamphetamine,
and represents a radical departure from past experience in
prosecuting the alleged manufacture of illegal substances.
Possession of otherwise legal product has now been made
criminal, based solely on agovernmental allegation regard-
ing the possessor’sintent. Enforcement of thislaw can only
be haphazard and unequal, with some groups of persons
facing indictment for its violation, while others are never
charged. To charge possession of methamphetamine precur-
Sors is to prosecute phantom crimes; it is to criminalize be-
havior that cannot have matured into truly criminal activity;
it is to chase the thoughts and intentions of defendants, to
shift the government’s evidentiary burden and force defen-
dants to prove their innocence.

Thetext of thenew law is:

CHAPTER170
(HB644)
AN ACT relating to crimes and punishments.
Beit enacted by the General Assembly of the Com-
monwealth of Kentucky:

SECTION 1. ANEW SECTION OF KRSCHAP-

TER218A ISCREATED TOREADASFOLLOWS

(1) A personisguilty of unlawful possession of a
methamphetamine precursor when he or she
knowingly and unlawfully possesses a drug
product or combination of drug products con-
taining ephedrine, pseudoephedrine, or phe-
nylpropanolamine, or their salts, isomers, or
saltsof isomers, with theintent to usethe drug
product or combination of drug products as a
precursor to methamphetamine or other con-
trolled substance.

(2) (a) Except asprovided in paragraph (b) of this
subsection, possession of a drug product or
combination of drug products containing more
than twenty-four (24)! grams of ephedrine,
pseudoephedrine, or phenylpropanolamine, or
their salts, isomers, or salts of isomers, shall
congtitute primafacie evidence of theintent to
use the drug product or combination of drug
products as a precursor to methamphetamine

(b) The prima facie evi-

or other controlled sub-
stance.

dencereferredtoin para-
graph (a) of this subsec-
tion shall not apply tothe

Robert Stephens

following persons who
lawfully possess a drug product or combina-
tion of drug products listed in subsection (1)
of this section in the course of |egitimate busi-
ness:

1 A retail distributor of drug products or whole-
saler of drug products or its agent;

2 Awholesaledrug distributor, or its agent, issued
apermit by the Board of Pharmacy;

3. A pharmacist licensed by the Board of Pharmacy;

4. A pharmacy permitted by the Board of Pharmacy;

5 A licensed health care professional possessing
the drug products in the course of carrying out
his or her profession;

6. A trained chemist working inaproperly equipped
research |aboratory in an education, government,
or corporate setting; or

7. A common carrier under contract with any of the
persons or entities set out in subparagraph 1. to
6. of this paragraph.

(3 Unlawful possession of a methamphetamine pre-

cursor isaClassD felony for thefirst offenseand a
Class C felony for each subsequent offense.

SECTION 2. ANEW SECTION OF KRSCHAPTER
218AISCREATED TOREADASFOLLOWS:

(1) A personisguilty of unlawful distribution of ameth-

amphetamine precursor when he or she knowingly
and unlawfully sells, transfers, distributes, dis-
penses, or possesses with the intent to sell, trans-
fer, distribute, or dispense any drug product or com-
bination of drug products containing ephedrine,
pseudoephedrine, or phenylpropanolamine, or any
of their salts, isomers, or salts of isomers, if the
person knows that the purchaser intends that the
drug product or combination of drug productswill
be used asa precursor to methamphetamine or other
controlled substance, or if the person sells, trans-
fers, distributes, or dispenses the drug product or
combination of drug products with reckless disre-
gard asto how the drug product or combination of
drug products will be used.

Continued on page 40
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Continued from page 39
(2 Unlawful distribution of amethamphetamine pre-
cursorisaClassD felony for thefirst offenseand a
Class C felony for each subsequent offense.

A New Cour sein the Prosecution of
Illicit Drug Production

House Bill 644 takes an unusual step in the prosecution of
allegedillicit drug production. Unlike KRS218A.1415, which
prohibits the possession of methamphetamine, and KRS
218A.1432, which prohibitsthe manufacture of methamphet-
amine, HB 644 makesit afelony offenseto possess otherwise
legal, legitimate products. Products containing pseudoephe-
drine, an oral decongestant, are sold by the thousands over-
the-counter every day to persons treating allergy and cold
symptoms. Ephedrinewasused for yearsinweight losspills,
and has apparently been replaced on the market by one of its
own precursors, ephedra.  Phenylpropanolamine has been
pulled from the market, but was used in the past in an over-
the-counter diet pill. Thereisnothing per seillegal about the
possession of pseudoephedrine, ephedrine, or phenylpro-
panolamine. Practically everyone reading this article prob-
ably hassome product in hisor her medicine cabinet contain-
ing pseudoephedrine.

Unlike the crime of methamphetamine production, which re-
quires some steps toward methamphetamine manufactureto
have been taken (such as beginning the manufacturing pro-
Cess, or possessing the chemical s? or equipment for the manu-
facture of methamphetamine), HB 644 makes the mere pos-
session of ephedrine, pseudoephedrine, or phenylpropano-
lamineacrime. No tangible step, no action, need betakento
violatethe provisions of HB 644; otherwise, the crime charged
would be methamphetamine production.

The legislature, of course, has made possession of a meth-
amphetamine precursor illegal only if the possessor has the
intention of using it to produce methamphetamine. Thecriti-
cal issueisthe possessor’sintent. How, then, isthisintent to
be shown? Detection of the alleged crime and proving the
requisite intent are bound up together in the case of thisnew
law. Detection must rely upon theinitiativeand credibility of
informants. If any other method of detection could suffice,
some step would need to have been taken, which would bump
the activity from possession of a methamphetamine precur-
sor to methamphetamine production.® One may reflect onthe
degree to which prosecution of methamphetamine produc-
tion utilizesinformant activity. Likewise, what evidence, other
than thelikely biased testimony of adruginformant, could be
used to establish intent for this criminal possession? A con-
fession could be used to prove the possessor’s intent, but
again detection of the crimeevenin thisinstance would real-

istically depend upon an informant’s “ assistance.”

Retail stores selling material s containing methamphetamine
precursorsare exempted from the greater than 24 gramsprima
facie presumption, as are common carriersthat transport the

products for the retailers. By excluding retailers from the
greater than 24 grams presumption, the legislature has made
our point about proving intent. By removing the over 24
grams presumption, thelegislature has essentially precluded
retailersfrom prosecution, for without the presumption, how
could intent to produce methamphetamine be shown against
a nationwide retail store? After all, no prosecutor would
believe, much less place on the witness stand, an informant
who tried to say aretail store intended to produce metham-
phetamine. What other, non-informant, evidence could be
used to show intent by aretail storeto produce methamphet-
amine? Thereisnone, just asthereisno evidence, other than
thewords of adrug informant, which could be used to estab-
lish intent against any defendant. Pharmacists and the like
are understandably also effectively exempted from prosecu-
tion. Clearly, the legislature has foreseen the necessity of
precluding prosecution of certain parties possessing the prod-
uctsfor legitimate purposes: for thetransport, sale, and legal
distribution of these quasi-medicinal products.

But, what of the consumer? Products containing ephedrine,
pseudoephedrine, and phenylpropanolamine are not illegal
to possess, per se. They are not truly controlled substances
requiring a prescription for legal possession. What protec-
tion does the consumer, possessing perfectly legal allergy
medication, have against prosecution? Will he or she have
to talk to police, even testify at trial to establish his or her
possession was for a legitimate purpose?

One could be arrested for possession of amethamphetamine
precursor while leaving the checkout counter at Wal-Mart.
The law created by HB 644 is analogous to punishing the
possession of rifle shellswith the intent to poach deer out of
season. |n this hypothetical, possession of any humber of
rifle shellsplus“intent” would be enough to prosecute some-
one for possession of a deer poaching precursor, with pos-
session of over 50 shells acting as prima facie evidence of
intent to poach. The law stretches the punishment of crimi-
nal “activity” far beyond the bounds of what can be depend-
ably proven in court.

At least with the greater than 24 grams prima facie instruc-
tion, some standard is applied to, in some way, show intent,
evenif itisdonethrough the use of alegal presumption. For
persons possessing less than 24 grams, however, there is no
standard to guide law enforcement regarding whom to pros-
ecute, juriesregarding whomto convict. Thereisno protec-
tion from charging, and absent some proof that they did not
possess ephedrine, pseudoephedrine, or phenylpropanola
minewith theintent to produce methamphetamine, no way to
refute the government’sallegation. Asamatter of policy, the
legislature should either make ephedrine, pseudoephedrine,
and phenylpropanolamine controlled substances, and their
non-prescribed possession a crime, or not; the attempted
partial criminalization merely providesan avenuefor partial
enforcement and abuse. This is especialy true for pseu-
doephedrine, whichisstill widely marketed.
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A law such asthat created through HB 644 can at best result
in uncertain, haphazard application; at worst it can lead to
equal protection violations as some groups of people are
charged for possession of the same legal product possessed
by other groups of uncharged persons. The prosecutor’s
grandmother who keeps over-the-counter pseudoephedrine
tablets in her medicine cabinet probably never will have to
fear the repercussions of HB 644, even if she possesses a
hoard of the stuff which amounts to over 24 grams. The
young man, who runs afoul of an informant in desperate
need of governmental absolution, could suddenly find him-
self charged with a felony for keeping the same perfectly
legal decongestant.

Unlawful Digtribution,
A RecklessChain of Criminal “ Activity”

A final note on section 2 of the new law, dealing with unlaw-
ful distribution of amethamphetamine precursor. The points
noted elsewhere in this article regarding possession of a
methamphetamine precursor apply equally to unlawful distri-
bution of the same, but the distribution section raises some
distinctive issues. One can be found guilty of unlawfully
distributing a methamphetamine precursor if one distributes
the product knowing thereceiver intendsto useit to produce
methamphetamine, or if onedistributesit withrecklessdisre-
gard asto how it will be used.

Will the proverbia Aunt Sally, who givesher nephew or niece
a box of alergy pills, be charged with a felony when the
recipient takes the drug and attempts to make methamphet-
amine? Thetext of the new law providesfor thisresult. Will
therecipient evenfirst have to attempt to make methamphet-
amine, or is the drug recipient’s naked possession of the
precursor plus “intent” enough to convict the person who
gave them the drug under section 2? The wording of the
statute would seem to suggest thisis enough!

How far can this chain of distribution and reckless disregard
extend? The statute declares no limit when it reads, “with
reckless disregard asto how the drug product...will be used,”
for it does not say to whom the verb “used” applies, the
direct recipient or someone further down the chain of distri-
bution. Indeed, can a commercial retailer of products con-
taining pseudoephedrine be guilty of unlawfully distributing
a methamphetamine precursor unless it takes some sort of
effective precautions to ensure its customers, or those ob-
taining product from customers, do not intend to use the
product to produce methamphetamine? The primary current
precaution, precluding sale of more than so-many boxes of
products containing pseudoephedrine, surely is not enough
alone to pass the reckless disregard standard.

Theroom for abuse under section 2 isthus even greater than
for mere possession of a methamphetamine precursor. Be-
fore Aunt Sally, aretailer, or even a health care worker can
give someone a single antihistamine tabl et, what procedures

must be taken to ensure they have not acted in reckless dis-
regard?

ABold SepintheWrong Direction

Creation of the crime of possession of a methamphetamine
precursor is a bold step in the prosecution of illegal drug
production. Boldness, however, does not always truck with
wisdom, and HB 644 isagreat |eap backward in the equitable
pursuit of justice. Thelaw created from HB 644 has no stan-
dards to control its use, no guidelines for when it should be
enforced. HB 644 can at best be enforced haphazardly and
effectively shifts the burden of proof onto the accused to
establish hisor her innocence. HB 644 askslaw enforcement
in Kentucky to pursue charges, not against those making
tangible violations of identifiable law, but against persons
“committing” phantom crimes.

Endnotes
1 For someideaof how much weight wearetalking about,
a brand new No. 2 pencil and a nickel each weigh ap-
proximately five (5) grams.
More than one chemical is thus required (absent the
equipment) to prove methamphetamine manufacture, but
only one of three specified chemicals (ephedrine, pseu-
doephedrine, or phenylpropanolamine) must be pos-
sessed to be guilty of possession of amethamphetamine
precursor.
There is a legitimate question whether possession of a
methamphetamine precursor could be charged aong with
methamphetamine manufacture, or whether doublejeop-
ardy would preclude such action. At least section 2,
dealing with distribution of amethamphetamine precur-
sor, appears to meet the requirements of modern double
jeopardy law (SeeBlockburger v. United Sates, 284 U.S.
299 (1932), and Commonwealth v. Burge, Ky., 947 S.W.
2d 805 (1997)), in which all that is required to passthe
doublejeopardy restriction is some element not required
in the prior charged offense. In this case, the extraele-
ment would be unlawfully distributing the chemical pre-
cursor. It would be an unusual fact situation, however,
inwhich aperson could be charged with manufacturing
methamphetamineand distribution of amethamphetamine
precursor. Since ephedrine, pseudoephedrine, and phe-
nylpropanolamine are all chemicals that can be used in
the production of methamphetamine, possession of a
methamphetamine precursor would seem to be alesser-
included offensewithin KRS218A.1432. B

Robert E. Sephens, Jr.
Assistant PublicAdvocate
314 Cundiff Square
Somer set, Kentucky
Tel.: (606) 677-4129; Fax: (606) 677-4130
E-mail: rstephens@mail .pa.state ky.us
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DISTRICT COURT COLUMN

| nstant Prelims:
Firearms Enhancement in a Drug Case

From time to time, the District Court Column will feature
“Instant Prelims,” a short checklist designed to help pre-
pare a cross-examination on one or more issues that fre-
guently occur in preliminary hearing. Recognizing that
defense attorneys often have a week or less between the
arraignment and the preliminary hearing, “ Instant Prelims’
is designed to give a succinct statement of the law on the
issue and a few tips on where and how to quickly get a
witness or evidence on a low-budget or no-budget basis.
The information or ideas in these short pieces will seldom
be new to anyone who does a lot of preliminary hearings.
However, these tightly packaged checklists may come in
handy for those with little time to brush up on the law.
Whether the goal isto get a dismissal, get an amendment to
a lesser charge, or commit the Commonwealth to a version
of factsearly in the caseg, it is hoped that ” Instant Prelims’
will be useful. If anyone out there has an idea and would
like to submit for publication an* Instant Prelim” of hisor
her own, please contact Jeff Sherr, District Court Column
Editor, at The Advocate.

This article deals with one issue that may arisein a prelimi-
nary hearing —the enhancement of an offense under the Con-
trolled Substances Code (Chapter 218A) due to the posses-
sion of afirearm by the offender. See218A.992. Inthe expe-
rience of this attorney, too many drug code offenses are en-
hanced by the“ possession” of afirearm wheninfact one has
to strain to find an actua or constructive possession of a
firearm.

|. FirearmsEnhancement Generally

Would-be robbers, burglars, drug traffickers and other po-
tential felonsbe forewarned: Leavethegunsat home. Ken-
tucky lawmakers over the years have shown that they are
serious about protecting its citizenry from being shot and
have passed various statutes which enhance the penalties
for several offenses when committed while in possession of
afirearm, while making other felonies not eligiblefor proba-
tion.

Kentucky’s version of the Model Penal Code (KRS Chapter
500-534) has |ong made the penalties for some crimes more
serious when adeadly weapon isinvolved. A firearmis per
se adeadly weapon as amatter of law, and no jury may find
otherwise. Little v. Commonwealth, Ky., 550 S\W.2d 492
(1977); Hicksv. Commonwealth, Ky., 550 SW.2d 480 (1977).
Robberies and burglaries which ordinarily would be D or C

&
felonies are enhanced to B H ]
felonies when the offender is| =~ ﬁ_ .
armed with a deadly weapon. G

B. Scott West

This is true whether the per-
son is armed in classic Jesse
James style, with a gun in hand, or whether the person is
merely carrying the gun as part of the inventory of stolen
goodsin apillow case. Jacksonv. Commonwealth, Ky., 670
S.W.2d 828 (1984), cert. den. 469 U.S. 1111 (1985). Nor does
it matter whether the gun is unloaded or incapable of firing,
Kennedy v. Commonwealth, Ky., 544 SW.2d 219 (1976). Like-
wise, the penalty for an assault increaseswhen afirearm (or
other deadly weapon) is used.

II. Firearm EnhancementinaDrugCase

In the “Controlled Substances’” chapter (218A), alk/a the
“Drug Code,” the drafters opted to use the phrase “in pos-
session of a firearm” rather than “armed with a deadly
weapon.” (Obviously, “firearm” is lesser inclusive than
“deadly weapon,” but “armed with” and “in possession of”
mean the samething. Meadowsv. Commonwealth, Ky. App.,
551 SW.2d 253 (1977)). A drug code offense is enhanced
whenever the offender is “at the time of the commission of
theoffensein possession of afirearm.” KRS218A.992. Con-
victed offendersare“ penalized one class more severely than
provided in the penalty provision pertaining to that offense
ifitisafelony,” or “penalized asaClassD felonif theoffense
would otherwise be amisdemeanor.”

Whenever the Commonwealth is attempting to enhance the
penalty for an offense by charging the use or possession of
afirearm, the preliminary hearing is the first opportunity to
find out precisely how the firearm(s) wereinvolved. If you
are fortunate, you can knock out the enhancement and have
the charge amended down; if you are not so fortunate, at
least you can advise your client early just how serious his
chargeswill be.

O Knowthelawwhichrequiresa“Nexus’ betweenthe
firearm and theunderlying offense.

In Commonwealth v. Montaque, Ky., 23 S.W.3d 629 (2000),
the Kentucky Supreme Court interpreted KRS 218A.992 to
requirethe existence of some nexus between thefirearm and
the underlying offense. While “declining to draw a bright-
line rule to conclusively establish whether a nexus between
the commission of the offense and the firearm possession
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has been established,” the court did set down some “general
observations.”

First, whenever it is established that a defendant was
in actual possession of a firearm when arrested, or
that a defendant had constructive possession of a
firearmwithin hisor her “immediate control when ar-
rested,” then, like under thefederal sentencing guide-
lines, the Commonwealth should not have to prove
any connection between the offense and the posses-
sion for the sentence enhancement to be applicable.
[citationsomitted.] However, thedefendant should be
allowed tointroduceevidencetothecontrary which
would createan issueof fact on theissue. [Emphasis
added — remind me to mention why this was empha-
sizedlater.]

Next, when it cannot be established that the defen-
dant was in actual possession of afirearm or that a
firearm waswithin hisor her immediate control upon
arrest, the Commonwealth must prove morethan mere
possession. It must prove some connection between
the firearm possession and the crime.

Unless the defendant is found in actual or constructive pos-
session of thefirearm, the police must establish some* nexus’
between it and the drug offense. An example given by the
court in Montaqueisthat if agunisfound in atrunk of acar
along with drugs, then there is afact issue for the jury asto
whether the gun has a sufficient nexus to the drugs seized.

U Find out why thegunswer e seized:

e Isitaroutinepracticefor the policeto seize gunswhen-
ever found in a home where drugs are also found? Or
was there something specific about these guns that
caused them to be seized thistime, when normally they
would not have been?

e If there was a search warrant, was the gun specifically
listed in the affidavit and warrant before entering, or
were the guns seized as an afterthought once they were
spotted?

The answers to these questions matter because a routine
seizure of any firearms found, and the automatic listing of
them in an affidavit of a search warrant before there is any
clue that guns are expected to be found with the drugs, sug-
gest that the police are not making independent decisions
about whether the guns are related to the drugs.

U Find out about thegun itsdlf:

¢ Wherewasthegunfound? Inacloset? Inagunsleeve?
Under apillow? Onagunrack over thefireplace? Inside
avault with drugs? In the same room as the drugs.

e Wasit loaded?

e What isthe normal or typical use of this type of gun:
self-protection, or hunting, or target practice, or what?

¢ How oldisthegun? Isit an antique or acollectable?

¢ Isthere someone else in the house the gun could have
belonged to?

Ask these questions now, while the seizure is fresh on the
minds of thewitness, and before you fileamotion to dismiss,
or suppress, which will be heard only after you have tele-
graphed the importance of the answers. If the answers you
get are favorable, you may have an opportunity to persuade
the County amend down and possibly resolve the case in
district court. On the other hand, if the answers you get at
the prelim hurt, they were always going to hurt, and it is
better to find out now and prepare your client for the worst.

I1l. Other Firearm Enhancement | ssues

After the prelim, if the case is bound to the grand jury and
you are going to be the circuit attorney, there are some re-
sidual issues of which you need to be aware.

A. Isfirearm enhancement a “ sentencing factor” or an
“element” and who cares?

In Apprendi v. New Jer sey, 530 U.S. 466, 490 (2000), the United
States Supreme Court held that “[o]ther than the fact of a
prior conviction, any fact that increases the penalty for a
crimebeyond the prescribed statutory minimum must be sub-
mitted to ajury and proved beyond areasonable doubt.” To
apply Apprendi to afirearm enhancement case, acrimewhose
maximum penalty isenhanced by afirearm possession would
haveto beraised in theindictment, and the defendant would
therefore be on notice that the crime with which he was
charged carried a stiffer penalty. Due processwould require
no less.

Fourteen yearsearlier,inMcMillan v. Pennsylvania, 477 U.S.
89 (1986), the Court found constitutional a statute that in-
creased the minimum penalty for acrime, when the sentenc-
ing judge found, by a preponderance of the evidence, that
the defendant had possessed a firearm.

Thequestionin Harrisv. U.S,, No. 00-10666, Criminal Law
Reporter, Vol. 71, No. 13, p. 413 (2002) was whether
McMillan survived Apprendi. The Supreme Court answered
in the affirmative. Distinguishing Apprendi, the Court held
that lower courts had reasonably drawn aline* between facts
increasing the defendant’s minimum sentence and facts ex-
tending the sentence beyond the statutory minimum.” The
Court held:

The factual finding in Apprendi extended the power

of thejudge, allowing him or her to impose a punish-

ment exceeding what was authorized by ajury. The

finding in McMillan restrained thejudge’s power, lim-
Continued on page 44
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iting hisor her choiceswithin the authorized range. It
is quite consistent to maintain that the former type of
fact must be submitted to the jury whilethelatter need
not be.

Read together, McMillan and Apprendi mean that
those facts setting the outer limits of a sentence, and
of thejudicia power toimposeit, are the elements of
the crime for the purposes of constitutional analysis.
Withinthe range authorized by thejury’sverdict, how-
ever, the political system may channel judicial discre-
tion —and rely upon judicial expertise— by requiring
defendantsto serve minimum terms after judges make
certain factual findings. It iscritical not to abandon
that understanding at this late date.

Why is Harris and Apprendi important in Kentucky drug
cases enhanced by firearms. Because, whilethefederal stat-
ute being interpreted in Harris (codified at 18 U.S.C. Sec.
924(c)(1)(A)) provided for anincreasein the minimum amount
of time to serve, the Kentucky statute increases the mini-
mum and the maximum into the next highest class offense.
Thus, Kentucky’s statute falls within Apprendi, not Harris
and McMillan. The firearm enhancement becomes an ele-
ment, not a sentencing factor, and must be raised and proven
beforeajury.

Some prosecutorsjust automatically indict on the higher class
offense, and specifically name the firearm enhancement in
the indictment. Some prosecutors may indict on the drug
offense, but hold the enhancement over the Defendant’shead,
to be added later in the event apleais not taken. (Thisisa
common practice with PFO cases, also.) If the prosecutor
chooses the latter approach, but forgets or chooses not to
fileanew indictment adding the enhancement and supersed-
ing the old one, be sureto object at trial if an attempt ismade
to enhance the offense during the penalty phase.

If this happens, be sure to have Harris and Apprendi handy,
because Montaque refersto KRS 218A.992 has a*“ sentence
enhancement” provision and does not use the phrase “ele-
ment” to describe the provision.

Finally, we briefly address the impact of thiscase on
our holding in Houston v. Commonwealth, Ky., 975
S.W.2d 925 (1998), in which...we held that “ adrug
violation penalty may be enhanced under KRS
218A.992 if the violator has constructive possession
of afirearm... Theonly issuein Houston waswhether
the statute required actual, physical possession of a
firearm before sentence enhancement wasapplicable.
[Emphasisadded.]

Apprendi appliesto any attempt to extend the maximum pos-
sible sentence, regardless of whether the statute calls it an
element or asentencing factor. SeeHarris, at p. 414.

B. “Useof aWeapon” and Probation Eligibility

KRS533.060(1) generally makesaperson not eligiblefor pro-
bation, shock probation, or conditional discharge when the
offense committed isa ClassA, B or C felony and the com-
mission of the offense “involved the use of a weapon from
which a shot or projectile may be discharged that is readily
capable of producing death or other serious physical injury.”
(The exception to thisrule iswhen the user of theweaponis
found to be or have been avictim of domestic violence, and
the person against whom the gun was used is the perpetrator
of that violence.)

If your client is not going to be able to get shock probation
because he used afirearm, tell him that up front before he has
to choose between accepting an offer on a plea of guilty or
taking acasetotrial.

Also, be aware that KRS 533.060(1) appears to fall within
Harris and McMillan, so that even if your client is not in-
dicted on an enhanced offense, he could still be deprived of
probation, shock probation or conditional discharge.

I11. Conclusion

Thus endsthisbrief odyssey on firearms enhancement. The
most important issue at a preliminary hearing is nailing the
Commonwealth down to atheory on the connection between
the firearm and the offense — or better yet, establishing that
thereisin fact not yet atheory. Onceit isdetermined that a
gun was seized, the Court will very likely bind the case over
regardless of any argument that the nexus requirement was
not met. But at least the State is now committed under oath
toaversion of factswithwhichit will havetoliveat arraign-
ment, at suppression hearing, at trial, on appedl,.... R

Brian “ Scott” West
Assigtant PublicAdvocate
503 North 16th Street
Murray, KY 42071
Tel: (270) 753-4633 Fax: (270) 753-9913
E-mail: bwest@mail.pa.stateky.us
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Confidentiality and Drug Treatment Courts

Drug Treatment Courts provide an excellent opportunity for
recovery within the criminal justice system for individuals
who have an unwanted addiction or drug lifestyle. Many
defense lawyers applaud the structure, focused attention,
and resourcesthat are availablefor eligible clients.

While defenders understand that drug court programs can
only work if clients come forward with private information,
thereis concern about the use and access of thisinformation
in legal proceedings. If the information gathered supports
treatment, counseling or other social service intervention as
the client desires, then there is no problem. However, if the
client’sdecision or actionsresult in termination from the drug
court program, there is a serious question about how infor-
mation given for recovery purposes may be usedin criminal
proceedings.

What happens, for instance, when after criminal chargeshave
been reinstated, the prosecutor wantsto disprovetheclient’s
sincerity for rehabilitation by introducing statements made
during treatment sessionsthat the client never really wanted
to beinthe program? If the treatment provider learnsthat the
client isaknown associate of suspectsin ahigh profile case,
can thisinformation be used to compel the client’stestimony
or indict onfurther charges? What if, several years after suc-
cessful completion of adrug program, and expungement of
charges, the client commits a serious offense and the pros-
ecutor wants to use damaging evidence from the drug court
treatment records to deny bail or show a similar pattern of
conduct?

The challenge isto guard against misuse of confidential in-
formation gathered in the drug court process when the origi-
nal charges are re-ingtituted, there is an investigation into
crimesinwhich theclientisawitness or suspect, or criminal
charges are brought subsequent to participation in a drug
court program.

Any information that either flows directly or is easily avail-
able to the prosecution has the potential to be used in inves-
tigations or prosecutions. The recent movement in juvenile
justice to open records under certain circumstancesis are-
minder that changesin the rules of confidentiality can create
risk for the client where none existed before.

In practice, confidentiality is generally assured for informa-
tion provided to treatment providers, by virtue of the confi-
dentiality lawsthat bind them. However, whereinformationis
provided in open court or through reports available to all
drug court team players, the prosecution necessarily gains
more knowledge about the stability or instability of the cli-
ent, use of drugs, home and employment situations, prior
history, and continuing information about sobriety and re-

lapse.

Guidancefor thedefense lawyers crafting or modifying policy
on confidentiality existsin the rules of current drug courts,
the canon of ethics, variousfedera and statelaws, and analo-
gous protections in other proceedings.

Current Practicein Drug Courts

The LosAngeles Treatment Court provides what may bethe
best solution; the requirement that records be sealed. Thisis
consistent with civil commitment policy and addresses the
key problem of general access. Itisalso reassuring to clients.
Protecting potentially stigmatizing information from disclo-
sure encourages clients to accept treatment, and ensures
that privateinformation will not go beyond the needs of treat-
ment.

“American University and the National Drug Courts Insti-
tute (NDCI) have excellent resources concerning specific
handbooks and forms that can be used as aguide. Much of
thisisavailablethrough their websites at www.american.edu/
justice/drugcourts and www.ndci.org.”

TheEthical Code

Ethical codes generally requirethelawyer to preserveclient
confidences, unless release is authorized by express or im-
plicit permission from the client. Ensuring confidentiality and
the proper use of information in the drug court context is
more easily done when the client makes statements directly
to counsel, when counsel ispresent in open court or informal
settings, or when statementsare availableto counsel through
reportsfrom atreatment provider or probation officer. Prob-
lems arise when the client reveals sensitive personal and
family information or incidents of relapse and drug activity
during therapy sessionsor other participation within the day-
to-day context of the drug court.

In 2001, NDCI released ahandbook of ethical guidelinesfor
drug court judges, prosecutors and defense attorneys. A
more detailed discussion of confidentiality issues are dis-
cussed in that publication.

Federal Law

Federal law (42 U.S.C. §290dd-2; regulations at 42 C.F. R.
§82.1t02.67.), and various state laws, requires strict adher-
ence to express confidentiality standards. Federal confiden-
tiality laws take precedence over state laws, so that a state
law may not authorize disclosure that is prohibited under a
federal statute.

Although the strict definition of what constitutes a “pro-
gram” (42 C.FR.82.11; amended by 60 Fed. Reg 22297 (May
5, 1995)) in federal law may not fit a particular drug court’s
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program, the federal protections provide detailed guidance
for developing policy and procedures to protect confidenti-
ality. At thetime of admission, for instance, thereisarequire-
ment that a client be given written notice of the law govern-
ing confidential information, and the exceptions to the gen-
eral ruleof non-disclosure (42 C.ER. §2.22(a)).

Exceptions to non-disclosure are limited and highly scruti-
nized. Disclosure with consent of the client isusually accom-
plished through the signing of aconsent form (See42 C.F.R.
§82.31, and 2.33) . However, in designing adrug court pro-
gram, defenders should insist on protections such as those
adopted in North Carolinawhere consent to discloseisnot a
condition of treatment, andislimited to oneyear (seeN.C.A.C.
tit. 10,r.18D.0211, and 18D.0208(b)). To prevent problemswith
subsequent convictions, a clause should be inserted in the
written consent form that statements from clients are made
for the purposes of obtaining treatment, and the client does
not knowingly, intelligently or voluntarily provide informa-
tion for any other purpose.

Federd law requiresthat re-disclosure among drug court treat-
ment parties must be in accordance with the client’s reason
for allowing conditional release of information, i.e. treatment
and recovery activitiesonly (42 C.F.R. §2.35). Theclient may
at any timerevoke previouswritten consent, and therevoca-
tion need not beinwriting (42 C.F.R. §2.31(a)(8)).

Disclosure without consent appliesto a crime committed or
threatened on the premises of the treatment program, or if the
clientissuspected of child abuse or neglect (seegenerally 42
C.F.R. 82.65). It isimportant to note that these situations
permit disclosure by the agency holding the relevant infor-
mation, but do not require disclosure if the agency chooses
to keep the information confidential. Disclosure can only be
compelled through acourt order accompanied by asubpoena,
and a subpoenaal one cannot authorize disclosure (42 C.F.R.
§82.61(a) and (b)(1)). Disclosureof client’srecordsfor crimi-
nal purposes by court order may be applied for by investigat-
ing or prosecuting agencies, and isonly granted if all speci-
fied criteriaare met. There must be an allegation of aserious
crime, proof that disclosurewould likely reveal information
of “substantial value,” and the entity holding the informa-

tion must have the opportunity to be represented by inde-
pendent counsel (42 C.F.R. §2.65(a)).

A court order for disclosurefor patient recordsfor noncrimi-
nal purposes may only be applied for by persons having a
legally recognizableinterest in theinformation sought, and if
good cause exists. Good cause requires a showing that other
means of obtaining the information are unavailable or inef-
fective, and the need for disclosure outweighs the potential
injury to the client and treatment servicesbeing provided (42
C.F.R. 82.64(¢e)). Disclosure must again be limited only to
those essential portions of the client’s records.

IftheClient isalL awyer

The American Bar Association and several state bar associa-
tions have adopted special language for lawyers who repre-
sent substance-abusing lawyers in professional licensing
proceedings (ABA Model Rules of Professional Conduct,
Rule 8.3, DR 1-103(A)). Theduty to report the misconduct of
lawyersissuspended if that lawyer is getting assistance from
the bar in an “approved lawyers assistance program” for
alcohol or drug recovery. Information that would be confi-
dential had it been communicated subject to the attorney-
client privilege cannot be disclosed.

Clients should be heartened by the emphasisin drug courts
to promote recovery over prosecution. Defenders can pro-
mote drug court programswhen thereis policy ensuring that
confidential personal information will be used for treatment
and not misused for potentia litigation.

RobertL.Ward
Officeof thePublic Defender
720E. Fourth Sreet
Charlotte, NC 28202
Tel: (704) 347-7870
Fax: (704) 342-6640

Robert L. Ward isan assistant public defender with the Pub-
lic Defender Office in Charlotte, North Carolina. Research
and writing assistance was also provided by Kim Hagan,
TriciaHahn and AsheL ockhart.

(e

He is able who thinks he is able.

-Buddha
——— T T
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Scheduling of Drugs

Under KRS Chapter 218 A and 902 KAR Chapter 55

Completeto November, 2002

CHR DRUG LIST BY SCHEDULE
SCHEDULE 1
A. OPIATES

1-methyl-4-phenyl-4-
propionoxypiperidine (MPPP)
1-(2-phenethyl)-4-phenyl-4-
acetoxypiperidine (PEPAP)
3-methylfentanyl,N-3methyl-1-(2-
phenylethyl)-4-piperidyl-N-
phenylpropanamide
3-methylthiofentanyl,N-3-methyl-1-(2-
thienyl)ethyl-4-piperidinyl-N-
phenylpropanamide
Acetyl-alpha-methylfentanyl,N-[ 1-(1-
methyl-2-phenyl)ethyl-
4-piperidinyl]-N-phenylacetamide
Acetylmethadol

Allylprodine

Alphacetylmethadol [except Levo-
acetylmethadol (LAMM))]
Alphameprodine

Alphamethadol
Alpha-methylfentanyl ,N-1-(alpha-
methyl-beta-phenyl)ethyl-4-
Piperidyl propionanilide,1-(1-methyl-2-
phenylethyl)-4-(N-
propanilido)piperidine
Alpha-methylthiofentanyl ,N-1-1-
methyl-2-(2-thienyl)ethyl-4-piperidyl
N -phenylpropanamide
Benzethidine

Benzylfentanyl ,N-1-benzyl-4-
piperidyl-N-phenylpropanamide
Betacetylmethadol
Beta-hydroxyfentanyl,N-1-(2-hydroxy-
2-phenethy)l-4-piperidinyl-N-
phenylpropanamide
Beta-hydroxy-3-methylfentanyl,N-1-
(2-hydroxy-2 phenethyl)-3-methyl-4-
piperidyl-N-phenylpropanamide
Betameprodine

Betamethadol

Betaprodine

Clonitazene

Dextromoramide

Dextrorphan

Diampromide

Diethylthiambutene

Difenoxin
Dimenoxadol
Dimepheptanol
Dimethylthiambutene
Dioxaphetylbutrate
Dipipanone
Drotebanal
Ethylmethylthiambutene
Etonitrazene
Etorphine (except the HCI salt)
Ethoxeridine
Furethidine
Hydroxypethidine
K etobemidone
Levomoramide
L evophenacylmorphan
Morpheridine
Noracymethadol
Norlevorphanol
Normethadone
Norpipanone
Para-fluorofentanyl, (N-(4-flurophenyl)-
N-1-(2-phenethyl)-4-piperidinyl
propanamide
Phenadoxone
Phenampromide
Phenomorphan
Phenoperidine
Riritramide
Proheptazine
Properidine
Propiram
Racemoramide
Thenylfentanyl,N-1(2-thienyl)methyl-4-
pi peridyl-N-phenyl-propanamide
Thiofentanyl,-N-[ 1-(2-(2-thienyl)ethyl-
4-piperidinyl]-N-phenyl propanamide
N-phenyl-N-1-(2-thienyl)ethyl-4-
piperidinylpropan-amide
Tilidine
Trimeperidine
B. OPIUM DERIVATIVES

Acetorphine
Acetyldihydrocodeine
Benzylmorphine
Codeine Methylbromide
Codeine-N-Oxide
Cyprenorphine
Desmorphine
Dihydromorphine

Drotebanal

Etorphine

Heroin

Hydromorphinol

M ethyldesorphine
Methyldihydromorphine
Morphine Methylbromide
Morphine Methylsulfonate
Morphine-N-Oxide
Myrophine

Nicocodeine
Nicomorphine
Normorphine
Phenylcodeine
Pholcodeine

Thebacon

C. HALLUCINOGENIC
SUBSTANCES

1-1-(2-thienyl)cyclohexylpyrrolidine
(TCRy)

2-Methylamino-1-phenyl propan-1-
one(including, but not limited to,
methcathione,Cat, and Ephedrone)
2,5-dimethoxy-4-ethylamphetamine
(DOET)

2,5-dimethoxyamphetamine (2,5 DMA)
3,4 methylenedioxy amphetamine
(MDMA)

3,4-methylenedioxy amphetamine
3,4-methylenedioxy-N-
ethylamphetamine (N-ethyl-al pha-
methyl-3,4(methylenedioxy)
phenylethylamine,N-ethyl

MDA ,MDE,MDEA
3,4,5-Trimethoxyamphetamine
4-bromo-2,5-dimethoxy amphetamine
(4-bromo-2,5-DMA 4 bromo-
2,5dimethoxy-a pha-
methylphenethylamine)
4-Methoxyamphetamine (PMA) 4-
methoxy-al phamethyl phen-
ethylamineparamethoxyamphetamine)
4-Methyl-2,5-dimethoxyamphetamine
5-dimethoxyamphetamine
5-Methoxy-3,4
methylenedioxyamphetamine
Alpha-ethyltryptamine (al pha-ethyl-
1H-indole-3-ethanamine,3-(2-
aminobutyl)indole)

Bufotenine )
Continued on page 48
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Diethyltryptamine
Dimethyltryptamine

Ethylamine anal og of phencyclidine
(N-ethyl-1-phenylcyclohexylamine,
cyclohexamine, (1-phenylcyclohexyl)
ethylamine, N-(1-
phenylcyclohexyl)ethylamine PCE)
Hashish

Ibogaine

LysergicAcid Diethylamide
Marijuana

Mescaline

N-ethyl-3-piperidyl benzilate
N-hydroxy 3,4-
methylenedioxyamphetamine (N-
hydroxy-al pha-methyI-
3,4(methylenedioxy)phenethylamine,N-
hydroxy MDA)
N-Methyl-3-piperidylbenzilate
Para-fluorofentanyl,(N-(4fluophenyl)-
N-1-(2phenyl)-4-piperidyl
propanamide)

Parahexyl (Synhexyl) 3-Hexyl-1-
hydroxy-7, 8, 9, 10-tetrahydro-6, 6, 9
trimethyl-6Hdibenzo b, d pyran)
Peyote

Phencyclidine

Psilocybin

Pyrrolidine analog of phenyclidine (1-
(1-phenylcyclohexyl)-pyrrolidine,
PCPy, PHP)

Tetrahydrocannabinols

Thiophene analog of phencyclidine
(1-(1-(2-thienyl)cyclo-hexyl)piperidine,
TCR TPCP)

D. DEPRESSANTS

GammaHydroxybutricAcid
Meclogualone
Methaqual one

E STIMULANTS

3,4-methylenedioxymethamphetamine
(MDMA)
4-methylaminorex(2-amino-4-methyl-5-
phenyl-2-oxazoline

Aminorex (aminoxaphen,2-amino-5-
phenyl-2-oxazoline4,5-dihydro-
5phenyl-2-oxazolamine

Cathione (2-amino-1-phenyl-1-
propanone,al pha
aminopropriophenone,2-
aminopropiophenone,and
norephedrone
(¥)cis-4-methylaminorex ((x)cis-4,5

dihydro-4methyl-5phenyl-2-
oxazolamine

Fenethylline

Methcathinone (2-(methylamino)-
propiophenenone,a pha(methylamino)-
propiophenone,a pha (methylamino)-
propriphenone-2, (methylamino)-1-
phenylpropane-1-one,al pha-N-
methylamino-

propi ophenone,monomethylpropione,
ephedrone, N-methylcathione,
methylcathione, AL-464, AL-422 AL -
463 and UR1431, itssalts, optical
isomers, and salts of optical isomers

SCHEDULE I
A. OPIOID NARCOTICS

1-Diphenyl-propane-carboxylic acid
2-Methyl-3-morpholino-1
4-Cyano-2-Dimethylamino-4
4-Diphenyl butane

Alphaprodine HCl—(Nisentel)
Anileridine

Benzitramide

Codeine

Dihydrocodeine

Diphenoxylate

Ethylmorphine

Etorphine Hydrochloride
Fentanyl

Granulated Opium

Hydrocodone

Hydromorphone (Dilaudid)

| somethadone

L evo-a phacetylmethadol (LAMM)
Levomethorphan

Levorphanol (Levo-Dromoran)
Merperidine (Demeral, Pethadol)
Metazocine

Methadone (Dolophine)
Methadone Intermediate
Metapon

Moramide Intermediate
Morphine

Opiumfluid

Opium Extracts

Opium Tincture

Oxycodone

Oxymorphone (Numorphan)
Pantopon (Hydrochloride, opium
alkaloids)

Pethidine
Pethidine-Intermediate-A 4 cyano-1-
methyl-4-phenylpiperdine

Pethidine-Intermediate-B ethyl-4-
phenylpiperdine-4-carboxylate
Pethidine-Intermediate-C 1-methyl-4-
phenyl pi peridine-4-carboxylic acid
Phenazocine

Piminodine

Poppy Straw

Powdered Opium

Racemethorphan

Racemorphan

Raw Opium

Remifentanil

Raw Opium Extracts

Thebaine

B. COMBINATION OF
OPIOIDS

Oxycodone & Acetaminophen tablets
Oxycodone HCI, Oxycodone Tereph-
thalate & Aspirin tablets

Oxycodone with Acetaminophen
Oxycodone with Aspirin tablets
Percodan-Demi tablets

Percodan tablets

Tylox Capsules

C. HALLUCINOGENIC
SUBSTANCES

Unless specifically excepted or listed in
another schedule, any material, com-
pound, mixture, or preparation which
contains any quantity of:
1-Dronabinol (synthetic) in sesame oil
and encapsulated in a soft gelatin
capsuleisaU. S. Food and Drug
Administration approved drug
produce (some other names for
dronabinol: [6aR-trans]-6a,7,8, or (-)
delta-9-[trans]-tetrahydrocannabinol
2-Nabilone (another namefor
Nabilone): [+]-trans-3-(1,1-
deimethylheptyl)-6,6a,7,8,10,10a
hexahydro-1-hydroxy-6,6-dimethyl-
9H-dibenzo[b,d] pyran-9-one0

D. OPIATES

Alfentanil

Bulk Dextropropoxyphene (non-
dosageform)

Carfentanil

Sufentanil

E STIMULANTS

Adderdl
Cocal eaves
Cocaine
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Dextroamphetamine Talwin; Pentazocine, al formsinclud- A. STIMULANTS
Ecgonine ing its salts

M ethamphetamine
Methylphenidate
Phenmetrazine

SCHEDULE Il - DEPRESSANTS

Amobarbita(Amytal)

Amobarbital + Secobarbital (Tuinal)
Glutethimide (Doredin)
Pentobarbital (Nembutal)
Secobarbital (Seconal)

1-Any drug approved by the United
States Food and Drug Administration
for marketing only as a suppository in-
cluding Amabarbital, Pentobarbital or
Secobarbital shall bein Schedule 11

2-Immediate Precursors

A material, compound, mixtureor
preparation which contains a quantity
of thefollowing:

a Immediate precursorsto
amphetamine and metham-
phetamine

Phenyl-2-propanone

P2P

Benzyl methyl ketoneM ethyl benzyl
ketone

b) Immediate precursorsto
phencyclidine

1-phenycyclohexylamine
1-piperidineocycl ohexaneecarbonitrile
pcc

SCHEDULE [H]

SCHEDULE IH]
OPIOID NARCOTICS

A. PRODUCTS CONTAINING
CODEINE

Aspirinwith Codeine
Codima PH

Empirinwith Codeine
Fioricet with Codeine
Fiorinal with Codeine
Hycodan tablets

Nalline

Nucofed

Nucofed Experctorant Syrup with
Codeine

Phenaphen with Codeine

Tylenol with Codeine#1, 2, 3, and 4
Vanex-HD Liquid

B. PRODUCTS CONTAINING
HYDROCODONE

Bancap

Codamine

Codiclear DH Syrup
Codimal PH Syrup
Co-Gesictablets

Detussin, various

Duocet

EntussD Liquid

Hitussin Ed TussHC liquid
Hycodan

Hycomine

Hycomine Pediatric Syrup
Hycotuss Expectorant
Hydrocodone Compound Syrup
Hydropane

Hydrophen

Hy-Phen Tablets

Lorcet

Lortab

Rolatuss with Hydrocodone
S.T. Forte.
S.T.ForteLiquid 2
Triamininc Expectorant DH
Tussaminic DH Forte
Tussanil DH Syrup
Tussionex

Vanex-HD

C. PRODUCTS CONTAINING
OPIUM

Paragoric

SCHEDULE I11
HALLUCINOGENIC SUBSTANCES

In addition to those listed in KRS
218A.090thefollowing arein Schedule
I11; a material compound, mixture or
preparation which contains a quantity
of DRONABINOL (synthetic) insesame
oikl and encapsulated in a soft gelatin
capsule in a U.S. Food and Drug Ad-
ministration approved product.
Dronabinol isalso known as (6aR-trans)-
6a, 7, 7, 10atetrahydro-6, 6, 9-trimethyl-
3-pentyl-6H-dibenzo[b, d] pyran-1-01,
or (-)-delta-9-(trans)-tetrahydrocannab-
inol

Benzphetamine
Chlorphentermine
Chlortermine
Phendimetrazine to include but not
necessarily belimited to:

Adipost

Adipex-P

Anorex

Bontril PDM

Mdfiat

Méelfiat —105 Unicells

Metra

Obalan

Obezine

Parzine

Phendiet

Phendiet 105

Plegine

Prdu-2

PT 105

Rexigen Forte

Wehless

Wehless-105 Timecells

B. AMPHETAMINE AND
METHAMPHETAMINE
COMBINATIONS

Any tablet or capsule combination of
Amphetamineor Methamphetaminwith
any of the following substances:

MethamphetamineHCI 1 mg
Conjugated Estrogen Equine 0.25mg
Methyltestosterone 2.5 mg

Any liquid containing in each 15 ccs:

MethamphetamineHCI 1 mg
Conjugated Estrogen Equine 0.25mg
Methyltestosterone 2.5 mg

C. DEPRESSANTS

Any material, compound, mixture, or
preparation containing amobarbital,
secobarbital, pentobarbital, or any of
their salts and one or more active me-
dicinal ingredients that is not a con-
trolled substance. Any suppository
form that containsamobarbital, secobar-
bital or pentobarbital approved only for
use in suppository form. Any sub-
stance which contains any quantity of
aderivative of chlorhexadol, glutethim-

Continued on page 50
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ide, lysergic acid, lysergic acid amide,
methylprylon, sulfondiethylmethane,
sulfonethylmethane, sulfone methane.

Tiletamine and zolazepam or any of their
salts.

Other names for tiletamine are: 2-
(ethylamino)-2-(2-thienyl)-cyclohex-
anone

Other names for Zolazepam are: 4-(2-
flurophenyl)-6,8-dihydro-1,3,8-
trimethylpyrazol o-(3,4-€)(1,4)diazepin-
7(1H)-one, flupyrazpon

Butabarbital— Butisol
Chloral Hydrate
Mephobarbital
Metharbital
Methytprylon
Phenobaribtal
Sulfomethane
Sulfondiethylmethane
Sulfonethylmethane
Talbutal

SCHEDULE I
ANABOLIC STEROIDS

Itisunlawful for aprescription or order
to bewritten for an anabolic steroid; for
such steroids to be distributed and/or
sold for the following purposes:

» enhanced performancein exercise,
sport, or game,

e the hormonal manipulation neces-
sary to increase muscle mass,
weight, strength, without a medi-
cal necessity and further it is un-
lawful for anyone to intentionally
make or deliver an anabolic steroid
whether in a pure or impure state
and it is unlawful to possess an
anabolic steroid for the purpose of
illega delivery or manufacturer.

The following anabolic steroids or a
material compound mixture or prepara-
tion that may contain any of thefollow-

ing:

Boldenone
Chlorotestoserone
Cloteshal
Dihydromethyltestosterone
Dihydrotestosterone
Drostanolone

Ethylstrenol
Fluoxymesterone
Formebulone
Mesterolone
Methandranone
Methandienone
Methandriol
Methenolone

M ethytestosterone
Mibolerone
Nandrolone
Nandrolone decanoate
Nandrolone phenpropionate
Norethandrolone
Oxandrolone
Oxymetholone
Oxymesterone
Oxymetholone
Stanolone
Stanozolol
Testolactone
Testosterone
Trenbolone

Exempt Anabolic Seroids

1- AndrogenL.A.,vial, NDC# 0456-
1005

2~ Androgen-Estro 90-4, vial, NDC #
0536-1605

3 SDepocANDROGY N, vid, NDC#
0456-1020

4 DEPO-TE,vid, NDC#52765-257

5 DepTESTEROGEN,vid,NDC#
51698-257

6 Duomone, vial, NDC#52047-360

7- DURATESTRIN, vid, NDC#
43797-016

8 DUO-SPANH,via,NDC#0684-
0102

9 Edtratest, tablet, NDC #0031-1026

10- Estratest HS, tablet, NDC # 0032-
1023

11- PAN SESTRATEST, vial, NDC#
0525-0175

12- Premarin with Methyltestoserone,
tablet, NDC #0046-0879

13- Premarinwith Methyltestoster-
one, tablet, NDC#0046-0878

14- Synovex H pelletsin process,
drum

15 Synovex Plus, in process, drum

16- Synovex Plus, in process,
granulation, drum

17- TEST-ESTRO Cypionate, vid
NDC#0536-9470

18- Testagen, vial, NDC#55553-257

19- Testoderm, 4 mg/d, patch, NDC #
17314-4608

20- Testoderm, 6 mg/d, patch, NDC #
17314-4609

21- Testoderm, with adhesive, 6 mg/d,
patch, NDC#17314-2836

22- Testosterone Cyp 50 Estradiol
Cyp2,vid,NDC#0814-7737

23- Testosterone Cypionate-Estradiol
CypionateInjection, vial, 54274-
530

24- Testosterone Cypionate-Estradiol
CypionateInjection, vial, NDC #
0182-3069

25 Testosterone Cypionate-Estradiol
CypionateInjection, vial, NDC #
0634-6611

26- Testosterone Cypionate-Estradiol
CypionateInjection, vial, NDC #
04012-0257

27- Testosterone Cypionate-
Estradion Cypionate I njection,
via, NDC#0009-0253

28- Testosterone Enanthate-Estradiol
VaerateInjection, vial, NDC #
0182-3073

29- Testosterone Enanthate-Estradiol
VaerateInjection, vial, NDC #
0364-6618

30- Testosterone Enanthate-Estradiol
VaerateInjection, NDC #0402-
0360

31- TilapiaSex Reversal Feed
(Investigational) Plastic Bags

SCHEDULE IV

Carisoprodal and ASA (Soma
Compound)

Carispprodol and ASA with Codeine
(Somacompound with Codeine
Chloral Hydrate——(Noctec, Somnos,
Nycton, Lorinal, Chloraldurat)
Ethchlorvynol——(Placidyl)
Ethinamate——(Vamid)

M eprobamate——(Equanil, Miltown,
M eprospan)

Paraldehyde

Petrichloral

A. STIMULANTS

Cathinel ((+)—Norpseudoephedrine)
Diethylpropion HCl—(Depl etite-25;
tenuate; Tepanil; Tenuate Dosespan;
Tepanil Ten-Tabs)

Fencamfamin
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Fenfluramine HCl—(Pondimin) Prazepam—(Dementrin; Verstran; C-Tussin Expectorant
Fenproporex Centrax) Deproist Expectorant with Codeine
Mazindol Quazepam Dihistine Expectorant
Mefenorex Temazepam—(Myolastin; Restoril) Dimetane DC Cough Syrup
M odafinal Tetrazepam Donnagel PG
Pemoline, including organometallic Triazolam—(Hacion) GuiatussDAC Liquid
complexes and chelates Zaeplon Guiatussin DAC Syrup
Phenteramine Zolpidem Lomotil

Pipradrol—(Detaril; Gerodyl;
Meratran; Pipradol)

Sibotramine
SPA-1(-)—1-Dimethylamino-1,2-
Diphenylathane

B. DEPRESSANTS

Alprazolam——(Xanax)
Bromazepam

Camazepam

Carisoprodol (Soma)
Chlordiazepoxide—(Librium;
Libritabs; A-Poxide; Lipoxide; SK-
Lygen; Murcil;

Responsans-1-; Sereen)
Clobazam
Clonazepam—(Klonopin)
Chlorazepate—(Tranxene)
Clotiazepam
Cloxazepam—(Enaddl ; Sepazon)
Declorazolam
Diazepam—(Vadium)
Estazolam—(Eurodin; Julodin)
Ethyl L oflazopate

Fludiazeopam
Flunitrazepam—(Rohypnol)
Fuazepam—(Dalmane)
Halazepam—(Paxipam)
Haoxazolam

Ketozolam

Lorazolam

L orazepam—(Ativan; Emotival; Lorax;
Psicopax; Tavor; Temesta)
Lormetazepam
Mebutamate—(W-583; Capla;
Butatensin; Carbuten; Mebutina;
Prean;)

Medazepam
Methohexital—(Brevital; Brevital
Sodium; Brietal Sodium)
Midazolam

Nimetazepam
Nitrazepam—(Benozdin; Calsmin;
Eunoctin)

Nordiazepam

Oxazepam—(Serax; Bonare; Serepax)
Oxazolam—(Serend)

Pinazepam

C. ANALGESICS

Butorphanol

Dextropropoxyphene (Alpha-(+)-4-
dimethylamino-1, 2-diphenyl-3-methyl-
2-propionoxybutane

Not more than one (1) milligram of
difenoxin and not less than twenty-five
(25) micrograms of atropine sulfate per
dosage unit.

Nalbuphine

SCHEDULE V

Not more than 200 milligrams (mg) co-
deineor any of itssaltsper 100 milliters
(ml) or 100 Grams(Gm) of other medici-
nally beneficial product.

Not more than 100 milligrams (mg) of
ethylmorphine per 100 milliters (ml) or
100 Grams (Gm) of other medicinally
beneficial product.

Not more than 100 milligrams (mg) of
Opium per 100 milliters(ml) or 100 Grams
(Gm) of other medicinally beneficial
product.

Not more than five-tenths (0.5) mg
difenoxin and not less than 25 micro-
grams atropine sulfate per dosage unit.

Actifed with codeine Cough Syrup
Alamine——(CLiquid)

Alamine Expectorant

Ambay Cough

Ambenyl Cough Syrup
Ambophen Expectorant

Anatuss with Codeine Syrup
BayCotussend Liquid

Bromany! Expectorant

Bromphen DC with Codeine Cough
Buprenorphine HCI

Caldidrine Syrup

Cherocol Syrup

Codimal PH Syrup

Cophene-S Syrup

Mytussin DAC Liquid
Naldecon-CX Suspension
Nucofed Pediatric Expectorant
Pediacof Cough Syrup
Phenergan Codeine Syrup
Phenergan VV C with Codeine Syrup
Phenergan with Codeine Syrup
Phenhist DH with Codeine Liquid
PromethazineVVC with Codeine
Promethazinewith Codeine
Robitussin AC Syrup

Robitussin DAC Syrup
Robitussin with Codeine
Ru-Tuss with Hydrocodone Liquid
Ryna-CX Liquid

Triacin C. Syrup

Triafed with Codeine

Tussar 2 Cough Syrup

Tussar SF Cough Syrup
Tussi-OrganidinNR

Tussirex

Tylenol with CodeineElixir

EXCLUDED NON-NARCOTIC
PRODUCTS

Phenobarb——Theophedrital—
Amide tablets
Phenobarb-Guiaphed-Goldline-Elixir
(liquid)

Phenobarb-Tedrigen Tablets-
Goldline- Tablets

Chloral Hydrate- Choate'sLeg Freeze-
Hawthorne Products, Inc. —Liquid
Phenobarb-Bronkolixir- Sanofi-
Winthrop—Elixir (liquid)
Phenobarb-Bronkotabs- Sanofi-
Winthrop - Tablets

NOTE:

Use“CHR Drug Categories’ asprinted
inthejournal

Use “Changes’ as printed in journal
Use “Administrative Regulations’ as
printedinjournal

Use“References’ as printed in journal

Continued on page 52
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ALPHABETICAL LISTING

The aphabetical listing does not pro-
vide a full description of the product.
Pleaserefer to the categorical listing to
obtain descriptiveinformation.

1-Diphenyl-propane-carboxylic acid -
Schedule|1-Opioid Narcotics
1-Dronabinol (Synthetic) - Schedulell-
Hallucinogenic Substances
1Methyl-4-phenyl -
propionoxypiperdine (MMPP) - Sched-
ulel Opiates
Phenylcyclohexylamine—Schedulell-
Immediate precursor to phencyclidine
1-Piperidinocyclohexancecarbonitril -
Schedule |1, Immediate precursor to
Phencyclidine

1-1-(2-Thienyl) cyclohexylpyrrolidine
(TCPy) -Schedule I-Hallucinogenic
Substances
1-(2-phenyl)-4-phenyl-4-
acetoxypiperidine (PEPAP)-Schedulel
Opiates
2-Methyl-3-morpholino-1—Schedulel|
Opioid Narcotics
2-Methylamino-1-phenylpropane-1-
one (including but not limited to
Methcathione, Cat, and Ephedrone-
Schedulel —Hallucinogenic Substances
2-Nabilone-Schedulell- Hallucinogenic
Substances
2,5-Dimethoxy-4-ethylamphetamine
(DOET)—Schedule | Hallucinogenic
Substances
2,5-Dimethoxyamphetaming(2,5DMA)-
Schedule | Hallucinogenic Substances
3-(+ or -)Cis-4-methylaminorex ((+ or -)
Cis-4,5-dihydro-4-methyl-5phenyl-2-
oxazolamine)—Schedule I-Stimulants
3-Methylfentanyl,N-[3-methyl-1-(2-
phenylethyl)4-piperidyl]-N-
phenyl propanamide—Schedule |- Opi-
ates
3-Methylthiofenanyl,N-3methyl-1-
(2thienyl)ethyl-4-piperdyl-N-
phenyl propaneamide—Schedulel- Opi-
ates

3,4 Methylenedioxymethamphetamine
(MDMA)—Schedulel-Hallucinogenic
Substances
3,4-Methylenedioxyamphetamine-
Schedulel
3,4-Methylenedioxy-N-
ethylamphetamine(N-ethylalpha me-

thyl-3,4(methylenedioxy)
phenethylamine,N-ethyl MDA, MDE,
MDEA—Schedule | Hallucinogenic
Substances
3,4,5-Trimethoxyamphetamine -Sched-
ule I Hallucinogenic Substances
4-Bromo-2,5 dimethoxy -amphetamine
(4-bromo-2,5-DMA ,4-bromo-25-
dimethoxy-alpha-
methyphenethylamine) -Schedule | —
Hallucinogenic Substances
4-Cyano-2-dimethylamino-4-Schedulel
Opioid Narcotics

4-Diphenyl butane-Schedluell- Opioid
Narcotics
4-Methoxyamphetamine(PMA), 4-
methoxy-al phamethyl phenethylamine,
paramethoxyamphetamine—Schedulel
Hallucinogenic Substances
4-methyl-2,5-dimethoxylamphetamine-
Schedulel- Hallucinogenic Substances
5-Methoxy-3,4 methylenedioxy amphet-
amine-Schedule I-Hallucinogenic
Substancs

A

Acetorphine-Schedulel-Opium Deriva
tives

Acetyl-Alpha-methylfentanyl ,N-1-(1-
methyl-2-phenethyl)-4piperidinyl-N-
phenylacetamide Schedule |- Opiates
Acetyldihydrocodeine-Schedule I-
Opium Derivative
Acetylmethadol-Schedule |-Opiates
Actifed with Codeine Cough Syrup-
ScheduleV
Adderall-Schedulell-Stimulants
Adipost - ScheduleI11-Phendimetrazine
Alfentanil-Schedule11-Opiates
Allylprodine-Schedulel- Opiates
Alphacetylmethadol [except Levoform;
LAAM]-Schedule I-Opiates
Alpha-ethyltryptamine(al pha-ethyl-1 H-
indole-3-ethanamine,3-(2-aminobuty!)
indole)-Schedulel- Hallucinogenic Sub-
stances

Alphameprodine-Schedule | Opiates
Alphamethadol-Schedule |-Opiates
Alpha-methylfentanyl, N-1-(Alpha-me-
thyl-beta-phenyl)ethyl-4-piperidyl
propionanilide,1-(1-methyl-2-
phenyethyl)-4-(N-propanilido) piperi-
dine)-Schedule | opiates
Alpha-methylthiofentanyl, N-1-methyI-
2-(2-thienyl) ethyl-4-4piperidinyl-n-
phenylpropanamide-Schedul el -

Opiate3s

Alphaprodine HCI-(Nisentel ) —Sched-
ulell-Opiates
Alprazolam-(Xanax)-Schedule IV-De-
pressants

Ambenyl Cough Syrup—ScheduleV
Ambophen Expectorant—Schedule V
Aminorex (aminoxaphen, 2 amino-5-phe-
nyl-2-oxazoline,4,5-dihydro-5 phenyl-2-
oxazolamine—Schedulel-Stimulants
Amobarbital +Secobarbital -(Tuinal)-
Schedule I1-Depressants

Anatuss with Codeine Syrup-Scheduel
Y

Androgen L.A., Exemp Anabolic Ste-
roids

Andro-Estro 90-4-Exempt Steroid
Anileridine-Schedule I1-opiates
Anorex-Schedule11-Phendimetrazine
Aspirin with Codeine-Schedule I11-
Opioid Narcotics

B

Benzethidine—Schedule| Opiates
Benzitramide—Schedulell Opiates
Benzphetamine (Didrex)-Schedule 111
Stimulants

Benzfentanyl, N-1-benzyl-4-piperidyl-N-
phenyl propanamide-Schedule| Opiates
Benzylmorohine-Schedulel Opium De-
rivatives
Betacetylmethadol—Schedule| opiates
Beta-hydroxy-3-methylfentanyl,N-1-(2-
hydroxy-2 phenylethyl)3-methyl-4-
piperidinyl-N-pehnylpropanamide-
Schedule | Opiates
Beta-Hydroxyfentanyl,N-1-(2-hydroxy-
2phenyethyl)-4-piperidinyl-N-
phenylpropanamide—Schedulel Opi-
ates
Beta-hydroxyfentanyl-3-
methylfentanyl, N-1-(2 hydroxy-2
phenylethyl)-3-methyl-piperidinyl-N-
phenylpropanamide—Schedule | opi-
ates

Betameprodine—Schedule | Opiates
Betamethadol—Schedule| Opiates
Betaprodine—Schedule | Opiates
Boldenone-Schedule I11 Anabolic Ste-
roids

Bontril PDM -
Phendimetrazine
Bontril Slow Release-Schedule 111
Phendimetrazone

Bromanyl Expectorant—Schedule V
Bromazepam-Schedule |V Depressants

Schedule 111
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Bromphen DC with Codeine Cough
Syrup—ScheduleV
Bufotenine-Schedule | Hallucinogenic
Substances

Bulk Dextropropoxyphene (non-dosage
form)—Schedulell Opiates

Buprenorphine—ScheduleV

Butabarbital-Butisol-Schedule |11 De-

pressants

Butorphanol-Stadol-SchedulelV Opioid
C

Calcidrine Syrup—ScheduleV

Camazepam—Schedule 1V
Carfentanil—Schedulell Opiates
Carisoprodol—Soma—Schedule 1V
Carisoprodol & ASA-SomaCompound-
SchedulelV

Carisoprodol & ASA with Codeine-
Soma Compound with Codeine-Sched-
ulelv

Cathinel ((+) Norpseudoephedrine)-
SchedulelV —Stimulants

Cathinone (2-Amino-1-phenyl-1-
propaneone, alpha aminoi-
propiophenone, 2-
aminopropiophenone,and
norephedrone - Schedule! Stimulants
Chloral Betain-ScheduleV

Chloral Hydrate-Schedule 1V -Depres-
sants

Chlordiazepoxide- (Librium,Libritabs A-
Poxide,SK Lygen,Murcil,Reosans-
10,Sereen)-Schedule 1 V-Depressants
Chlorotestosterone-Schedule I11-Ana-
bolic Steroids
Chlorphentermine-Schedule | 11-Stimu-
lants

Chlortermine-Schedulell1 —Stimulants
Clobazam—Schedule | V-Depressants
Clonazepam-(Clonopin)-Schedule 1V-
Depressants

Clonitazine—Schedule |—Opiates
Clorazepate-(Tranzene)-Schedule | V—
Depressants

Clotesbol-Schedule I11-Anabolic Ste-
roids

Clotiazepam-Schedule 1VV-Depressants
Cloxazolam-(Enadd, Sepazon)-Schedule
IV-Depressants

Cocaine-Schedule 1-Stimulants
Cocoal eaves-Schedulell-Stimulants
Codamine-Schedulell1-Opioid Narcot-
ics (Hydrocodone)

Codeine Methylbromide -Schedule 1-
Opium Derivatives

Codeine-N-Oxide-Schedulel OpiumDe-
rivatives

Codeine—Schedule [1—Opiates
Codiclear DH Syrup-Schedule I11-
Opioid Narcotics (Hydrocodone)
Codimal PH Syrup—ScheduleV
Co-Gesic tablets-Schedule 111-Opioid
Narcotics, Hydrocodone

Cophene-S Syrup—Schedule V
C-Tussin Expectorant—Schedule V
Cyprenorphine-Schedule | Opium De-
rivatives

D

Delorazepam-Schedule | V-Depressants
Dep. ANDROGY N, vial,-Exempt Ana-
bolic Steroid

Depo T.E—Exempt Anabolic Steroid
Deproist Expectorant with Codeine-
ScheduleV

DepoTESTROGN, vid-Exempt Anabalic
Steroid

Desmorphine-Schedulel-Opium Deriva
tives

Detussin—Schedule 111—Opioid Nar-
cotics, Hydrocodone
Dextroamphetamine-Schedulel1-Stimu-
lants
Dextromoramide-Schedule|-Opiates
Dextropropoxyphene-(Darvon)-Sched-
ulelV, analgesics
Dextrorphan—Schedule |—Opiates
Diampromide—Schedule |—Opiates
Diazepam-(Vaium)-SchedulelV, Depres-
sants

Diethylpropion HCI-(Deplete-25,
Tenuate, Tempanil, Tenuate Dospan,
Tempanil Ten-Tabs)-SchedulelV-Stimu-
lants

Diethylthiambutene-Schedule I-Opiates
Diethyltryptamine-Schedule |-Halluci-
nogenic Substances
Difenoxin—Schedule |—Opiates
Dihistine Expectorant—Schedule V
Dihydrocodeine—Schedulell Opiates
Dihydromorphine-Schedule 1-Opium
Derivatives
Dihydrotesttosterone-Schedule 111-
Anabolic Steroids
Dimenoxadol—Schedule |—Opiates
Dimepheptanol—Schedule |—Opiates
Dimetane DC Cough Syrup-ScheduleV
Dimethylthiambutene-Schedule I-Opi-
ates
Dimethyltryptamine-Schedulel-Halluci-
nogenic Substances

Dioxaphetylbutrate-Schedul e |-Opiates
Diphenoxylate-Schedule [1-Opiates
Dipipanone—Schedule |—Oiates
Donnagel PG—ScheduleV
Dronabinol (Synthetic)-Schedule 111-
Hallucinogenic Substances
Drostanolone-Schedule 111-Anabolic
Steroids

Drotebanol -Schedul e I-Opium Deriva
tives

Duocet-Schedulel11-Opioid Narcotics,
Hydrocodone

Duomone, via-Exempt Anabolic Steroid
Due-SPAN 11, vid-Exempt Anabolic Ste-
roid

DURATESTRIN, vial-Anabolic Steroid

E

Econine—Schedule [ l—Stimulants
Empirin with Codeine-Schedule I11,
Opioid narcotics
Estazolam, (Eurodin, Julodin)-Schedule
IV-Depressants
Estratest tablets-Exempt Anabolic Ste-
roid
Estratest HS Tablet-Exempt Anabolic
Steroid
Ethchlorvynol-(Placidyl)-Schedule [V
Ethinamate—(Va mid)—Schedule 1V
Ethylamine, analog of Phencyclidine-
Schedule l—Hallucinogenic
Ethylestrenol-Schedulell1-Anabolic
Steroid
Ethyl L oflazopate-Schedule |V Depres-
sants
Ethylmethylthiambutene-Schedule -
Opiates
Ethylmorphine—Schedule [l—Opiates
Etonitazene—Schedule |—opiates
Etorphine, (except the Hydrochloride
Salt) Schedule |—Opium Derivatives
Etoxeridine—Schedule |—Opiates

F

Fencamfamin-Schedule | V-Stiimulants
Fenethylline-Schedule|-Stimulants
Fenfluramine HCI-(Pondimin)-Schedule
IV-Stimulanys

Fenproporex-Schedule I V-Stimulants
Fentanyl-(Sublimaze)-Schedule11-Opi-
ates

Fiorinal with Codeine-Schedule I11-
Opioid Narcotics, Codeine
Fludiazeopam-Schedul e | V-Depressants
Flunitrazepam-(Rohypnol)-Schedule 1 V-
Depressants

Continued on page 54
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Fluoxymesterone-Schedulelll-Anabolic
Steroids
Fluazepam-(Dalmane)-Schedule 1V-De-
pressants

Formebulone-Schedule 111-Anabolic
Steroids

Furethidine—Schedule |—Opiates

G

Gammahydroxybutric Acid-Schedulel-
Depressants

Glutethimide (Doredin)-Schedulell-De-
pressants

Granulated Opium-Schedulell -Opioid
Narcotics

GuiatussDAC Syrup Liquid - Schedule
\Y,

Guiatussn—DAC, Liquid—ScheduleV

H

Halazepam-(Paxipam)-Schedule 1V-De-
pressants

Hal oxazolam-Schedul el V-Depressanst
Hashish-Schedule I-Hallucinogenic
Substances

Heroin-Schedule |-Opium Derivatives
Histussin HC—Schedule 111—Opioid
Narcotics, Hydrocodone
Hycodan-Schedule 111-Opioid Narcot-
ics, Hydrocodone

Hycomine Pediatric Syrup-Schedulelll-
Opioid Narcotics, Hydrocodone
Hycomine-Schedulel11-Opioid Narcot-
ics, Hydrocodone

Hycotuss Expectorant-Schedule I111-
Opioid Narcotics, Hydrocodone
Hydrocodone Compound Syrup-Sched-
ulelll- Opioid Narcotics, Hydrocodone
Hydrocodone—Schedule 11—Opiates
Hydromorphinol-Schedule-Opium De-
rivatives
Hydromorphone-(Dilaudid)-Schedulell
Opiates
Hydropane-Schedule11-Opioid Narcot-
ics, Hydrocodone
Hydrophen-Schedulel11-Opioid Narcot-
ics, Hydrocodone
Hydroxypethidine-Schedule I-Opiates
Hy-Phen Tablets-Schedule I11-Opioid
Narcotics, Hydrocodone

| obgaine-Schedule 1-Hallucinogenic
Substances
lophen-C Liquid—ScheduleV

| somethadone—Schedul e [1—Opiates
K

K etobemidone—Schedule [—Opiates
K etozolam-Schedule 1V-Depressants

L

L evo-alphacetylmethadol (LAMM)-
Schedulell-Opiates
Levomoramide—Schedule | —Opiates
L evomethorphan-Schedule [1-Opiates
Levorphanol (Levo-Dromeran)-Sched-
ulell-Opiates
L evophenacylmorphan-Schedulel-Opi-
ates
Lomotil—ScheduleV
L oprazolam-Schedule | V-Depressants
Lorazepam

(Ativan,Emotoval, Temesta)-Schedule
IV -Depressants
Lorcet-Schedule 111-Opioid Narcotics,
Hydrocodone
L ormetazepam-Schedule 1V-Depres-
sants
L ortabs-ScheduleI11-Opioid Narcotics,
Hydrocodone
L ormetazepam-Schedule 1V-Depres-
sants
Lortab-Schedule I11-Opioid Narcotics,
Hydrocodone
LysergicAcid Diethylamide-Schedulel-
Hallucinogenic Substances

M

Marijuana-Schedule 1-Hallucinogenic
Substances

Mazindol—Schedule | V—Stimulants
Mebutamate (Capla, Butatensin,
Carbuten,etc.)-Schedule 1V-Depres-
sants

M ecl oqual one-Schedul e |-Depressants
Medazepam
(Ansilan,Diepin,Nobrium)-Schedule V-
Depressants

Mefenorex—Schedule V—Stmulants
Melfiat 105 Unicells-Schedule 111-
Phendimetrazine

Menogen-Schedule 111-Anabolic Ste-
roids

Menogen HS-Schedule 111-Anabolic
Steroids

Meperidine (Demerol, Pethadol)-Sched-
ulell-Opiates

M ephobarbital-Schedule I11-Depres-
sants

Meprobamate (Equanil, Miltown)-
SchedulelV

M escaline-Schedule 1-Hallucinogenic
Substances

Mesterolone -Schedule 111 -Anabolic
Steroids

Metazocine—Schedule [1—Opiates
Methadone (Dolophine)-Schedule I11-
Opiates

Methadone Intermediate-Schedule I1-
Opiates

M ethamphetamine-Schedule 11-Stimu-
lants
Methandienone-Schedulelll-Anabolic
Steroids

Methandrone-Schedule I11-Anabolic
Steroids
Methandriol-Schedulel11-Anabolic Ste-
roids

M ethaqual one (Quaal ude)-Schedul e 1-
Depressants

Metharbital -Schedule | 11-Depressants
M ethcathione-Schedul e I-Stimul ants
Methohexital (Brevital)-Schedule V-
Depressants

M ethyl desorphine-Schedule 1-Opium
Derivatives

M ethyldihydromorphine-Schedule I-
Opium Derivatives

M ethylphenidate-Schedule I1-Stimu-
lants

Methyltestosterone-Schedule 111-Ana-
bolic Steroids

Methyprylon-Schedule I 11-Depressants
Metopon—Schedule I1—Opiates
Mibolerone-Schedulel11-Anabolic Ste-
roids

Midazolam-Schedule | V-Depressants
M odafinil—Schedule IV—Stimulants
M oramide-1ntermediate-Schedul el -
Opioid Narcotics
Morpheridine—Schedule |—Opiates
M orphine Methylbromide-Schedule | —
Opium Derivatives

Morphine Methylsulfonate-Schedule -
Opium Derivatives
Morphine-N-Oxide—Schedule 1—
Opium Derivatives

Morphine Sulfate—Schedule |1—Opi-
ates

Morphine-Schedule I-Opium Deriva-
tives

Mytussin DAC Liquid—ScheduleV

N

N-ethylamphetamine-Schedulel-Stimu-
lants
N-ethyl-3-piperdyl benzilate-Schedulel-
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Hallucinogenic Substances
N-hydroxy-3,4-
methylenedi oxyamphetamine (N-hy-
droxy-al pha-methyl-3,4(methylene
dioxy) phenethylamine,N-hydroxy
MDA)-Schedul e I-Hallucinogenic Sub-
stances

Nalbuphine-Schedule 1VV-Narcotics
Naldecon-CX Suspension-ScheduleV
Nalline-Schedule111—Opioid Narcotics
Nandrolone-Schedulell1-Anabolic Ste-
roids

Nicocodeine-Schedulel-Opium Deriva-
tives

Nicomorphine-Schedule [-Opium De-
rivatives

Nimetazepam-Schedule | V-Depressants
Nitrazepam-Schedule | V-Depressants
N-methyl-3-piperdyl benzilate-Schedule
[-Hallucinogenic Substances

N,N,al pha-trimethyl phenylamine-
Schedulel-Stimulants
N,N-dimethylamphetamine-Schedulel -
Stimulants

Noracymethadol-Schedul e I-Opiates
Nordiazepam-Schedule | V-Depressants
Norethandrolone-Schedulell1-Anabolic
Steroids

Norlevorphanol-Schedule |—Opiates
Normethadone-Schedule |—Opiates
Normorphine-Schedulel-Opium Deriva-
tives

Norpipanone—Schedule |—Opiates
Nucofed Expectorant Syrup with Co-
deine-Schedule 111-Opioid Narcotics,
Codeine

Nucofed Pediatric Expectorant-Sched-
uleV

Nucofed-Schedulel11-Opioid Narcotics,
codeine

O

Obalan - Schedulell1 - Phendimetrazine
Opium Extracts-Schedulell-Opiates
Opium Fuid—Schedulell-Opiates
Opium Poppy Straw-Schedule 11-Opi-
ates

Opium Powder—Schedule11-Opiates
Opium Tincture—Schedule|1-Opiates
Oxandrolone-Schedule I11-Anabolic
Steroids
Oxazepam-(Serax)-ScheduleV-Depres-
sants

Oxazolam-(Serenel)-Schedule 1V-De-
pressants

Oxycodone & Acetaminophen tablets-
Schedulell - Combination of Opioids

Oxycodone HCI, Oxycodone
Terephalate & ASA-Schedulell - Com-
bination of Opioids

Oxycodone HCI-Schedule11-Opiates
Oxycodone with Acetaminophen-
Schedule 11-Combination of Opioids
OxycodonewithASA-Schedulell-Com-
bination of Opioids
Oxymesterone-Schedule 111-Anabolic
Steroids

Oxymetholone-Schedule I11-Anabolic
Steroids

Oxymorphone-Schedule I1-Opiates

P

PAN ESTRATEST, vid, Exempt-Sched-
ulelll-Anabolic Steroids
Pantopon—Schedule |1—Opiates
Para-fluorofentanyl (N-(4-fluorphenyl)-
N-1(2phenyethyl)4
peperidinylpropanamide-Schedule |-
Opiates

Parahexyl (Synhexyl,3 Hexyl-1-hydroxy-
7,8,10-tetrahydro-6,6,9-triethyl-
6Hdibenzo b,d pyran)-Schedule I-Hal-
lucinogenic Substances
Paraldehyde—Schedu,lelV
Paregoric—Schedule 1V

Pedicof Cough Syrup—ScheduleV
Pemoline—Schedule V—Stimulants
Pentobarbital (Nembutal)-Schedulel1-
Depressants

Percodan-Demi Tablets-Schedule I1-
Combinations of Opioids

Percodan Tablets-Schedulel1-Combina-
tions of Opioids

Pethidine—Schedule |l—Opiates
Pethidine | ntermediate A 4cyano-1-me-
thyl-4-phenylpiperidine-Schedule I1-
Opiates

Pethidine Intermediate B ethyl-4-
phenyl piperdine-4-carboxyl ate-Sched-
ulell-Opiates

Pethidine Intermediate C 1 methyl-4-
phenylpiperdine- 4-carboxlic acid-
Schedulell-Opiates
Petrichloral-Schedule 1V-Depressants
Peyote-Schedul e |-Hallucinogenic Sub-
stances

Phenadoxone—Schedule |—Opiates
Phenapromide—Schedule |—Opiates
Phenaphen with Codeine-Schedulelll-
Opioids

Phenazocine—Schedule [1I—Opiates
Phencyclidine-Schedule I-Hallucino-
genic Substances

Phendimetrazine-Schedule 111-Stimu-
lants

Phenergan Codeine Cough Syrup-
ScheduleV

Phenergan VC with Codeine Syrup-
ScheduleV

Phenhist DH with Codeine Liquid-
ScheduleV
Phenmetrazine-Schedulel1-Stimulants
Phenobarbital-Schedule I11-Depres-
sants

Phennmorphan-Schedule I-Opiates
Phenoperidine—Schedule | —Opiates
Phentermine—Schedule I V-Stimulants
Phentermine HCI (Fastin, lonamin, etc.)-
Schedule I V-Stimulants
Phenylacetone —other names include
phenyl-2-propanone, P2P, benzyl methyl
ketone and methylbenzylketone-Sched-
ulell-Immediate precursor to Amphet-
amine

Phenylcodeine-Schedule 1-Opium De-
rivatives

Phenzne—Schedule [11—Stimulants
Phol codeine-Schedule 1-Opium Deriva
tives

Piminodine—Schedule I1—Opiates
Pinazepam-Schedul e I V-Depressants
Pipradol—Schedule | V—Stimulants
Piritramide—Schedule |—Opiates
Plegine—Schedule ll—Stimulants
Powdered Opium-Schedule11-Oppiates
Prazepam (Centrax)-Schedule IV-De-
pressants
Prelu-2-Schedulelll-Stimulants
Premarian with Methyltestosterone
(severd formulations)-Schedulell1-Ex-
empt Anabolic Steroids
Proheptazine—Schedule [—Opiates
Promethazinewith Codeine-ScheduleV
PromethazineV C with Codeine-Sched-
uleV
Properidine—Schedule-Opiates
Propiram—Schedule |—Opiates
Psilocybin-Schedule-Hallucinogenic
Psilocyn—Schedule |l—Hallucinogenic
Pyroralerone—Schedule V
Pyrrolidine-Schedulel-Hallucinogenic

Q
Quazepam—Schedule | V—Depressants
R

Racemorphan—Schedule [1—Opiates
Racemoramide—Schedule |—Opiates

Continued on page 56
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Continued from page 55 Schedulel11-Exempt Anabolic Steroids | Tussaminic DH Forte-Schedule 111-
Racemorphan—Schedul e [I—Opiates T Opioid
Raw Opium—Schedule |l—Opiates Tussar 2 Cough Syrup—Schedule V

Raw Opium Extracts-Schedule I1-Opi-
ates

Remifentanil—Schedule [ 1—Opiates
Robitussin AC cough Syrup—Sched-
uleV

Robitussin DAC Syrup—ScheduleVV
Rolatuss with Hydrocodone-Schedule
[11-Hydrocodone

Ru-Tuss with Hydrocodone Liquid-
ScheduleV

Ryna-CX Liquid—ScheduleV

S

Secobarbital—Seconal—Schedule |l —
Depressants

Sibutramine—Schedule [ V—Stimulant
Soma—ScheduleV—Muscle Relaxant
Soma Compound—Schedule 1V—
Muscle Relaxant

Soma Compound with Codeine—Sched-
ulelV—Muscle Relaxant
SPA-((-)-1-Dimethylamino)-1,2-
Dyphenylathane-Schedule 1V-Stimu-
lants

Stadol NS—Schedule Opioid
Stanolone-Schedule I11-Anabolic Ste-
roid

Stanozol ol—Schedule 111—Anabolic
Steroid

S.T.Forte—Schedule I11—Opioids
Hydrocodone

S.T.Forte 2—Schedule 111—Opioids
Hydrocodone

Sufentanil—Schedul e [1l—Opiates
Sufentanil (Sufenta)-Schedule 11-Opi-
ates

Sulfomethane-Schedule I11-Depressants

Sulfondiethylmethane-Schedulelll-De-
pressants
Sulfonethylmethane-Schedule I11-De-
pressant

Synovex H Pellets in Process, etc. -

Talbutal—Schedule | 1l—Depressants
Talwin, Pentazocine, al formsand all
salts—Schedule [1l—Opioid Narcotics
Temazepam-Schedule | V—Depressants
TEST-ESTRO Cypionate—Schedule
I1l—Exempt Anabolic Seroid
Testagen, vial-Schedule 111-Exempt
Anabolic Steroid

Testoderm (several formulations)-
Schedulell1—Steroids
Testolactone—Schedule | 11—Steroids
Testosterone CY P50 Estradiol (severa
concentrations)—Schedule 111—Ste-
roids
Testosteronepropionate-Schedule 111-
Steroids
Tetrahydrocannabinols-Schedulel-Hal-
lucinogenic Substances
Tetrazepam-Schedule 1 V-Depressants
Thebacon-Schedule 1-Opium Deriva-
tives

Thebain—Schedule | |l—Opiates
Thenylfentanyl,N-1-(2-thienyl) methyI-
4-piperidyl N-phenyl-propanamide-
Schedule |—Opiates
Thiofentanyl-N-phenyl-N-1-(2-
thienyl)ethyl-4-piperidnyl propane-
amide Thiophene analog of phencycli-
dine-Schedule I-Hallucinogenic Sub-
stances

TilapiaSex Reversal Feed-Schedulelll,
Exempt Steroid
Tiletamine-Schedulel11-Depressant
Tilidine—Schedule |—Opiates
Tincture of Opium-Schedule|1-Opiates
Tolu-Sed Cough Syrup—Schedule
Trenbolone—Schedule I11—Steroids
Triacin C Syrup—ScheduleV

Triafed with Codeine—Schedule V
Triaminic Expectorant with Codeine-
Schedulel11-Opioid

Tussar SF Cough Syrup—Schedule V
Tussionex—Schedule | 1l—Opioid Nar-
cotics

Tuss-Organidin Liquid—ScheduleVV
Tussirex with Codeine Liquid-Schedule
Y

Tylenol with Codeine (several concen-
trations)—Schedule I 11—Opioid
Tylenal; with Codeine Elixir-ScheduleV
Tylox Capsules-Schedule |1-Combina-
tion of Opioids

\Y
Vanex-HD Liquid-Schedulell1-Opioid
w

Weh-Less—Schedule || l—Stimulants
Wehless 105-Timecells-Schedule 111-
Stimulants

z

Zolazepam—Schedule I 11—Depressant
Zolpidem (Ambien)-Schedule 1V-De-
pressant

Inquires may be addressed to Ms. Dana
Droz, R. Ph., Attorney, Pharmacy Ser-
vices Program Manager, Department of
Hedth Services, (502) 564 7985; or Helen
Danser, R.Ph., Consultant Pharmacist,
Department for MH/MR, Div. Substance
Abuse, 502 564-2880. 1

Helen Danser, R. Ph.
Consaultant Phar macist
Mental Health/ M ental Retardation
Division of SubstanceAbuse
100 Fair OakslL ane, Se
Tel: (502) 564-2880
E-mail:
gago.€ladiedasdi @verizon.n€t;
Hdanser @mail.state.ky.us

e —

Words are, of course, the most powerful drug used by mankind.

-Rudyard Kipling

- ]
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MATERIALS ON: DRUGS

Thefollowingisalisting of thelibrary’s resources on issues
relating Drugs. Please see one of thelibrariansfor help with
locating additional sources, such asjournal articlesor Internet
resources.

Browsing Areas: The DPA uses the Library of Congress
classification system. Inthe DPA library, resources on Drugs
and drug use can be found in the HV 5825 and RM & RS
classification. Themajor law librariesin Kentucky also have
alot of material on Drugs and drug use.

UK’slibrary catalog can be found on the Internet at: http://
infokat.uky.edu/. U of L hasits catalog available at: http://
minerva.louisville.edu/ and NKU'’s catal og can be accessed
at: http://nku.kyvl.org/

Book List: All DPA staff have borrowing rightsin the main
library. People not affiliated with the DPA may also be a-
lowed to borrow. Thisis decided on a case-by-case basis.

e Compendium of Drug & Patient Information
(Pediatrician’sed.). Compendium of drug & patient infor-
mation: apublication of thebiomedical Information Cor-
poration. [Pediatrician’sed.]. L ocated in M or ehead.

» The Complete Drug Reference. Yonkers, NY: Consumer
ReportsBooks, [1991-]. RS51.U65 1993

» Drug Abuse and the Law Sourcebook. New York, NY: C.
Boardman, [1983-]. By Gerald Uelman & Victor G Haddox.
L ocated in Richmond.

» Drugs, Crime, and the Justice System: A National Report
from the Bureau of Justice Statistics. Washington, DC:
TheBureau, [1992]. HV 5825 .D828 1993

» Drugsof Abuse. 1988 Edition. (Washington, DC: U.S. Dept
of Justice, Drug Enforcement Administration), [1988]. RM
328 .D76 1988

» Essential Guide to Psychiatric Drugs, The. 3rd ed. By.
Jack M. Gorman (New York, NY . Martin'sGriffin), [1997].
L ocated in Capital Post-Conviction.

» Gender and Justice: Women, Drugs, and Sentencing
Policy. By Mauer, Marc and Wolf, Richard. Washington,
DC: The Sentencing Project, [1999]. HV 6046 .M 369 1999

» Getting Tough on Gateway Drugs: A Guide for the Fam-
ily. By Raobert L. DuPont. (Washington, DC: American
Psychiatric Press), [1984]. HV 5825 .D95 1984

» Manual of Clinical Psychopharmacology. 3rd ed. Alan F.
Schatzberg and Charles DeBattista. (Washington, DC:
American Psychiatric Press), [1997]. Located in Capital
Post-Conviction.

Modern Policing and the Control of Illegal Drugs: Testing
New Srategiesin Two American Cities. By Uchida, Craig
D and Annan, Sampson O. Washington, D.C: U.S. [1992].
HV 8079 .N3 U28 1992

National Institute of Justice (U.S). Searching for An-
swers: Research and Evaluation on Drugs and Crime.
Washington, D.C: U.S. Dept. of Justice, Office of Justice
Programs, National Institute of Justice, [1990-]. HV 5825
.N348a

Physicians Desk Reference: PDR. 2002 Ed. (Oradell, N.J:
Medical Economics Co). RS 75 .P5 2002

Physicians’ Desk Reference Companion Guide. 2002 Ed.
(Montvale, NJ: Medical Economics). RS 75 .P37 2002

Physicians Desk Reference for Nonprescription Drugs.
[Oraddl, NJJ: Medica EconomicsCo. L ocated in Eddyville.

Sate Drug Resources, ... National Directory. Washing-
ton, D.C: The Bureau. HV 5825 .S66 1992

Periodicals: DPA doesnot currently carry any periodicals
specifically on drugs and drug use.

DPA TrainingVideos: Videosmay be accessed by contact-
ing either of the DPA librarians. Asoriginalsdo not circulate,
the librarians will arrange for the tape to be copied. DPA
officesand divisionswill be charged for the cost of the tape
(billed directly to the office or division account). Otherswill
be asked to reimburse the cost of the tape and the cost of
shipping. Under no circumstancesshould prosecuting at-
torneysbeallowed to view DPA produced videotapes. An
index to thetraining video and handout librariesis available
ontheLibrary’sIntranet page.

VIDEOS
V-224  (d) DrugAnalysis. (1:15) 1986. Pat Donley & Jack

Benton.

V-241  (b) Alcohol and Drugsin Perspective. (1:00) R.

Miller.

V-277  (b) Defending Drug Cases.1989. Gerald Goldstein.

AccompaniesH-88.

V-288  Voir Direin Drug Cases. 1990. Joseph Johnson.

AccompaniesH-448.

V-203 @) Evidentiary Issuesin Drug Cases. David

Niehaus. AccompaniesH-159.

V-333  (b) Defending Drug Cases. (0:56) Marty Pinales.

AccompaniesH-113.

Continued on page 58

57



THEADVOCATE

Volume 24, No. 7 November 2002

Continued from page 57

V-364 Drugs of Abuse: Detection and Pharmacokinetics.
Sam Morris.

(a) Substance Abusing Clients. Robert Walker.
AccompaniesH-613.

V-367

V-543 Voir Direin Sexual Abuse Cases, Drug Cases, Cases
with No Defense, and on Special Issues of Race,
Defendant with Record, Aggravating Evidence. Rob-

ert Hirchhorn. AccompaniesH-444.

V-607  Alcohoal, Drugs, and Violenceinthe Workplace. Eric
Drogin, Rob Riley, Trinad Jennings & George

Sornberger. Accompanies H-593.

V-622  Componentsof Community-Based Substance Abuse
Treatment Programs. Joan Wagner, Nancy Evans &

JamesYoung.

Creating Successful Outpatient Substance Abuse
Plansfor Indigents and Convincing Prosecutors and
Judges. Joan Wagner, Nancy Evans & JamesYoung.

V-691 DISMAS: Drug Treatment: We Have the Answer

Joan Wagner & James Young.

V-701  Alcohol, Drugs, and Violencein theWorkplace: Our
Ethical Duties. Eric Drogin, George Sornberger &

Rob Riley. AccompaniesH-593.

V-704  Defending Drug Cases. L eo Smith. AccompaniesH-

517.

Drug Case Preparation and Defenses: “1 Knew That”.
John Delgado. Accompanies H-589.

V-705

V-706 Witchcraft PlusVoodoo Equalsthe Conviction of an

Innocent Man. Don Heavin. Accompanies H-520.

V-718& V-719
Laboratory for Justice: Illicit Drug Analysisas Evi-
dence. Max Solomon & Jim Martorano. Accompa-
niesH-536.

V-724  Working Understanding of Addiction. Ted Godlaski.

AccompaniesH-534.
Substance Abuse as Mitigation. Ellen Blau.

V-882 Ethics: Lawyers and Substance Abuse. Don Major

& Vanessa Armstrong.

V-900 Thematic Motion Practice: Drug Cases& Drug Court.

Riley & Ward.
V-923  Drug Courts. Webber, Linn & Polk.

V977 Defending Crystal Meth Cases. Burt Shostak. Ac-

companiesH-711.
Narcotics. Diana Queen.

Your Question on Crystal Meth. Burt Shostak.
AcompaniesH-711.

V-1106 Addiction: When isaChoice a Choice? 30th Annual
DPA Seminar 06/12/02. Mark Baker & Rob Adams.
AccompaniesH-847.

Handouts: All handouts are available to DPA staff viathe
library page of the DPA Intranet. If you are unsure how to
access the Intranet, please contact the DPA’'s Helpdesk.
Defense attorneys not affiliated with DPA may request cop-
ies of handouts by contacting either Will Hilyerd or Sara
King.

H-7  Alcohol and Other Drugsin Perspective: The
Criminal Justice Connection.15th Annual DPA

Seminar: 1987. 10 p. AccompaniesV-241.

H-12 AnlInsideLook [play presented at Frankfort Career
Development Center, relating to drug use]. 1987. 34

p. Carlton Doran.

H-113 Defending aDrug Case.19th Annual DPA Seminar:

1991. 45 p. Marty Pinales. AccompaniesV-333.

H-159 Evidentiary Issuesin Drug Cases. 18th Annual
Public Defender Conference: 1990.15 p. David

Niehaus. AccompaniesV-293.

H-371 SampleVoir Direof ChemistsinaDrug Case. 1977.

82 p. James Shellow.

H-461 Representing the Medicated Client. 1983. 3 p. Jan

Costello.

H-493 Alcohoal, Drugs, and Violencein the Workpl ace.
24th Annual Public Defender Conference: 1996. 90
p. Rob Riley, George Sornberger, Eric Drogin &

TrinaJennings. AccompaniesV-607.

H-517 Defending Drug Cases. 25th Annual Public De-
fender Conference: 1997. 12 p. Leo Smith. Accompa

niesV-704.

H-520 Witchceraft + Voodoo = The Conviction of an
Innocent Man. 25th Annual Public Defender
Conference: 1997.18 p. Don Heavrin. Accompanies

V-706.

A Working Understanding of Addiction. 25th
Annual Public Defender Conference: 1997. 12 p. Ted
Godlaski. AccompaniesV-724.

H-536 Laboratory for Justice: Illicit DrugAnalysisas
Evidence. 25th Annual Public Defender Conference:
1997. 57 p. im Martorano & Max Solomon. Accom-

paniesV-718 & V-719.

Drug Misuse, Abuse, and Addiction: What Public
Defenders Need to Know. 25th Annual Public
Defender Conference: 1997. 65 p. Patrick Sammon.

Drug Case Preparation and Defenses: Rules of the
Justice Game. 25th Annual Public Defender Confer-
ence: 1997. 34 p. John Delgado. AccompaniesV-705.

H-589
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H-593 Alcohol, Drugsand Violence: The Effect on Your
Ability to Practice. 25th Annual Public Defender
Conference: 1997. 10 p. Rob Riley. AccompaniesV-
607 & V-701.

H-597 Defending aDrug Case. 19th Annual Public

Defender Conference: 1991. 47 p. Marty Pinales.

H-613 Substance Abusing Clients; Defense and Treat-
ment. 20th Annual Public Defender Conference:

1992. 2 p. Robert Walker. AccompaniesV-367.

H-711 Defending Crystal Meth. : U.S. v. Eschman. 28th
Annual Public Defender Conference: 2000. 199 p.

Burt Shostak. AccompaniesV-977 & V-990.

H-847 Addiction: When is a Choice a Choice? 30th Annual
DPA Seminar 06/12/02. Mark Baker & RobAdams.

AccompaniesV-1105.

Reference Service: DPA has two librarians who can help
you locate additional material covering drug and drug use
issues.

Internet Resources: TheInternet (accessiblefrom all DPA
officesviaMicrosoft Internet Explorer) isatremendous source
of information. It should, however, be used with certain cau-
tion - - remember to check when the information was last
updated and make sure you use asite whose authority on the
subject you can trust. Persons not associated with DPA can

contact their local University or Public librarian(s) for assis-
tanceif they are unsure of how best to locate information on
the Internet.

Electronic Resources: In addition to case and statutory
materials, Westlaw offers accessto several searchable data-
bases that contain information drugs and drug use. While
standard DPA passwords cannot access these databases,
the passwords held by the librarians have accessto al infor-
mation on Westlaw. Contact one of the DPA librarians for
assistance or further information about these databases. You
must have your supervisors permission to ask the DPA li-
brariansfor material not included in our contract asthis mate-
rial will carry extracharges.

Other Electronic Resources: We also currently subscribe
to the FirstSearch online service. This service includes
Worldcat, which provides access to numerous library cata-
logs and databases nationwide.

Contact the DPA librarians to obtain information from, or
more information about, these resources. ll

SaraKing, Librarian
Department of PublicAdvocacy
100 Fair OaksL ane, Se 302
Frankfort, K'Y 40601
Tel: (502) 564-8006; Fax: (502) 564-7890

Recruitment

The Kentucky Department of Public Advocacy isrecruiting for staff attorneysto represent
theindigent citizens of the Commonwealth of Kentucky for thefollowing locations:

Columbia
Hazard
Henderson
Hopkinsville
Morehead
Murray
Paducah

Gill Pilati

For further information and employment opportunities, please contact:

Gill Pilati
DPA Recruiter
100 Fair OaksL ane, Suite 302
Frankfort, KY 40601
Tel:(502)564-8006; Fax:(502)564-7890
E-mail: gpilati@mail.pa.stateky.us
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There Has Been a Seep Declinein Violent Juvenile Crime

CrimeRates

Nationally, the FBI has reported that in 2000 the national
crime index reached itslowest measure since 1978, asit de-
creased dlightly from 1999 (0.2 percent).! Five and ten year
trendsindicate that the 2000 national total was 14.0% |lower
thanin 1996 and 22.0% |lower thanin 1991. Id. at p.6. Violent
crimes nationally in 2000 al so decreased slightly from 1999
(0.1 percent). Id. at p. 11. However, the 2000 volumeisthe
lowest violent crimetotal since 1985 and isadecline of 15.6%
fromthe 1996 level and a25.5% decreasefromthe 1991 |level.
Id. at p. 12. The U.S. Department of Justice reportsthat vio-
lent crime rates for adults and juveniles have declined since
1994, reaching thelowest level ever recorded in 2000.2 U.S.
DOJalso reportsthat the proportion of seriousviolent crimes
committed by juvenileshasdeclined since 1993. I1d. 1n 2000,
1in 5 serious violent crimes were committed by juveniles,
downfrom1in4in1993.1d.

Arrest RatesGenerally

Nationally, 17% of al persons arrested in 2000 were juve-
niles, and 5.5% of all persons arrested were under the age of
153 Juvenileswereinvolvedin 16% of al Violent Crime Index
arrestsand 32% of all Property CrimeIndex arrestsin 2000.
In 1996, the juvenile arrest rate for all offenses reached its
highest level in the last two decades, but had declined by
23% by 2000.° Violent Crimelndex arrestsfor those under 18
havefallen faster than violent crime arrests among other age
groups during this time period. Violent crime arrest rates
declined for all age groups between 1994 and 2000, but the
rates dropped 44% for youths ages 15-17, compared with
24% for adults ages 18-24, 26% for those ages 25-29, and 19%
for those ages 30-39.5 Between 1980-2000, the Violent Crime
Index arrest rates for youth ages 15-17 decreased 10% and
the rates for adults increased. Id. Under juvenile Violent
CrimelIndex arrest figures (which by 2000 dropped 41% from
thepeak year in 1994), evenif each arrest involved adifferent
juvenile(i.e., each juvenilearrested in 2000 was only arrested
once), only about one-third of 1% of juveniles ages 10-17
werearrested for aviolent crimein 2000.” For theyear 2000,
thejuvenileviolent crime arrest ratewas 309 arrestsfor every
100,000 persons ages 10-17, thelowest level since 1985. Id.

Arrest RatesFor Specific Crimes

Arrestsof those under 18 for murder and non-negligent man-
daughter decreased 55% between 1996 and 2000, and be-
tween 1991 and 2000, juvenile arrests for murder decreased
by 65%.8 Thejuvenilearrest rate for murder peaked in 1993,
with around 3,800 arrests nationally.® By 2000, the juvenile
arrest rate per 100,000 personsfell 74% from thishigh, with
an estimated 1,200 juvenilearrestsfor murder nationally.X® In
other words, there were over three times as many juvenile

arrests nationally for murder in 1993 as there were in 2000.
Juvenilerobbery arrests shrank 38% between 1996 and 2000,
and 29% between 1991 and 2000.2* Juvenile forcible rape
arrestsdecreased 17% from 1996 to 2000, and 26% from 1991
to 2000. Id. Juvenile aggravated assault arrests fell by 14%
from 1996 to 2000, and by 7% from 1991 t0 2000. Id. 25%of dl
persons arrested for robbery in 2000 were under age 18, sub-
stantially higher than the juvenile proportion of arrests in
other violent offenses: forcible rape (16%), aggravated as-
sault (14%), and murder (9%).%

Endnotes:

1 Federal Bureau of Investigation, “Crime in the United
States 2000: Uniform Crime Reports,” SectionIl: Crime
Index Offenses Reported, p. 5-6.

U.S. Department of Justice, Bureau of Justice Statistics.
Based on data from the “National Crime Victimization
Survey” and the FBI's" Uniform Crime Reports.” Avail-
able at www.ojp.usdoj.gov/bjs/

Federal Bureau of Investigation, “Crime in the United
States 2000: Uniform Crime Reports,” Section IV: Per-
sonsArrested, p. 215.

Office of Juvenile Justice and Delinquency Prevention,
“Statistical Briefing Book,” Juvenile Proportion of Ar-
restsby Offense, available on-lineat: www.gjjdp.ncjrs.org/
oj statbb/index.html.

Id. at Juvenile Arrest Rates for All Crimes, 1980-2000.
Id. at Age-specific Violent Crime Index Arrest Rates,
1980, 1994, and 2000.

Id. a Juvenile Arrest Rates for Violent Crime Index
Offenses, 1980-2000.

Id. at Estimated Number of Juvenile Arrests, 2000.

Id. a Juvenile Arrest Rates for Murder, 1980-2000.

Id. at Estimated Number of Juvenile Arrests, 2000;

and Juvenile Arrest Rates for Murder, 1980-2000.

1. Id. at Estimated Number of Juvenile Arrests, 2000.

12. 1d. at Juvenile Proportion of Arrests by Offense, 20008
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Juvenile Sex Offenders

SN

Being designated a juvenile sexual offender isavery serious
matter, and any defense attorney whose client is facing that
prospect should familiarize himself with the juvenile sex of-
fender statutes and the issues which can be raised on the
client'sbehalf. Therelevant law was substantially revised by
HB 144 which became effective July 15, 2002, and thisarticle
will includethoserevisions.

1. WhocanbeClassfied asaJuvenile Sexual Offender ?
See KRS 635.505- Juvenilesexud offender isanindividua who:

- wasunder age 18 at time of offense

- isNOT actively psychotic

- iSNOT mentally retarded: (Mental retardation isnow de-
fined asan 1Q of 70 or below — See KRS 635.505(4))

- hasbeen adjudicated guilty, pled to or been convicted of a
sexual offense

2. Which Sex Offensescan Result in aL abd of Juvenile Sex
Offender ?

KRS635.510 providesthat ajuvenile* shall” bedeclared ajuve-
nilesexual offender if heisthirteen yearsof ageor older, and has
committed oneof thefollowing crimes:

1) Any Chapter 510 felony offense—rape (any degree),
sodomy (first, second, or third degree), or sexual abuse
first degree.

Any other felony committed in conjunction with amisde-
meanor described in Chapter 510;

Criminal attempt rapefirst degreeor sodomy first degree;
Incest;

Unlawful transaction withaminor first degree;

Useof aminor inasexua performance.

QUL D

In addition, the juvenile court “may” declare a juvenile to be

sexual offender, even when hedoesn’t meet these criteria, if the

juvenileiseither:

1) 12yearsold or younger and has been found guilty of one
of the offenseslisted above, or

2 Any age and has been found guilty of a misdemeanor un-
der KRS chapter 510 (sexual abuse second or third degree,
sexua misconduct or indecent exposure.)

3. WhatisDJJ SRole?

KRS 635.500(1) provides that DJJ shall operate a program for
the treatment of juvenile sexua offenders, referred to in KRS
635.500t0 635.545 asthe* program.” KRS 635.505(1) definesthe
“treatment program” as “a continuum of services provided in
community and institutional settings designed to provide early
intervention and treatment services for juvenile sexua offend-
ers”

4. JuvenileSexual
Offender Assessment - KRS635.510

KRS635.510(3) now requires 'j s -
ajuvenile sexual offender as- '
sessment “upon fina adjudi-
cation by the juvenile court”
only for youths who may be
declared sex offenders. (any |
misdemeanor offender or child
under 13). Itisto beconducted
by “the program or by aquali-
fied professional approved by the program.” The assessment is
to recommend the appropriate course of treatment. Upon re-
celpt of the assessment, the court isto determinewhether achild
should be declared ajuvenile sexua offender.

Gail Robinson

The assessment is now defined by statute as follows: “an as-
sessment of the child’s adolescent socia development, medical
history, educational history, legal history, family history, sub-
stance abuse history, sexual history, treatment history, and re-
cent behaviors, which shall be prepared in order to assist the
courts in determining whether the child should be declared a
juvenile sexual offender, and to provide information regarding
therisk of re-offending and recommendation for treatment.”

Note: This statue previoudy required a“mental health assess-
ment” to be performed by “aqualified mental health professional
asdefinedin KRS 600.020." The Department of Juvenile Justice
promoted HB 144 which changed thisterminology to“ qualified
professional” whichisnot further defined. DJJhashired prima
rily “social serviceclinicians’ to perform these assessmentsand
providethe servicesoutlined in KRS 635.500. Theseclinicians
arerequired to haveat |east amaster’sin socia work, sociology,
psychology or arelated field and a year of professional social
work experience. A bachelor’s degree and two years of profes-
sional experience can substitute for the master’s degree. They
aretrained through aprogram at the University of Louisville-to
be discussed later in this article.

5. Digpostion of a Juvenile Sexual Offender

KRS635.515(2) requires DJJto usetheleast restrictive alterna-
tiveasdefined in KRS 600.020. Thus, whileyouth 13 or older
found guilty of felony sex offenses must be declared sexud of -
fendersand must be committed to DJJ(see KRS 635.515(1)), D]
can place them in the community for treatment and often does
s0. The program is required to send written reports to the trial
judge every sixty (60) days. KRS 635.515(5). Thereport shall
includeinformation about the treatment received, assessment of
the offender’s current condition and recommendations by pro-
gram staff.

KRS635.515 gtatesthat ajuveniledeclared to beajuvenile sexual
offender shall be committed to DJJand shall receive amaximum
of three (3) yearsof treatment. The maximum agefor remaining
inDJdIscareis21. If theoffender turns 19 before completing the

treatment program or the expiration of 3 years, heisto be re-
Continued on page 62
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Continued from page 61
turned to the sentencing court which may order the offender to
completetreatment “ subject to the contempt powersof the court.”

Note: The section of this statute requiring a minimum of two
years of sexual offender treatment has been del eted.

The case may be cdlled for review by recommendation of pro-
gram gtaff or thejudgeat any time. KRS635.515(6). That review
may be called to consider documentation of non-compliance,
absenteeism or unwillingnessto acknowledge responsibility for
sexually ingppropriate behavior “which may beremedied through
the contempt powers of the court.”

6. Miscdlaneous

Animportant revision of the Juvenile Code containedin HB 144
istheinclusion of alimited privilegefor juvenile sexua offenders
comparabletotheoneprovided for adult offendersin KRS 197.440.
Thisnew privilegewill be containedin KRS 635.500- 635.545in
a section not yet numbered. The new provision provides that
“communi cations madein the application for or in the course of
asexual offender’s diagnosis and treatment in the program, be-
tween asexual offender or member of the sexual offender’sfam-
ily and any employee of the department who isassigned to work
in the program, or any approved provider, shal be privileged
from disclosure unless the sexual offender consents in writing
to the disclosure or the communication isrelated to an ongoing
crimina investigation.” Thereareexceptionsfor communication
regarding conduct in which the sexua offender was not a par-

ticipant or for any disclosureinvolving ahomicide.

DJJisrequired to maintain complete data on each offender par-
ticipatingintheprogram. KRS635.525. DJJisasorequiredto
maintain fileson program participantsfor fifteen (15) yearsand
toissueabi-annual report concerning whether participantshave
committed new crimes. Those reports fortunately indicate few
new crimes committed by those who have participatedin DJJ's
sex offender programs.

7. Special IssuesRegarding Youthful Offenders

Youthful offenders present unique issue, since they are subject
to the provisions of both adult and juvenile law. Some of the
issues to be considered include:

A. Youthful offender/sexual offenders receive the same SOTP
program as public offender-sexual offenderswhilein DJJpro-
grams. See KRS640.030(4) and KRS 197.420.

B. Youthful sexual offendersare subject to the samelimitations
on probation and parole as adult sexua offenders, including:

1 A youthful offender convicted of a sexua offense enumer-
ated in KRS 532.045 is not digible for probation or condi-
tional discharge. KRS532.045 refersto sex crimesinvolving
violence against minors, or the use of a*“position of special
trust” tofacilitate sex crimes against minors.

2. A youthful offender convicted of rape or sodomy inthefirst
degreeisa“violent offender” who must serve at | east 85% of
his sentence before he can be paroled. KRS439.3401.

3. A youthful offender must completethe sex offender program

before hewill receive credit for the good time he has earned.
KRS197.045(4), and, if heisan digiblesexua offender, must
complete the sex offender program before heis eligible for
parole, KRS439.340(11).

4. Regardlessof thelength of theyouthful offender’s sentence,
the offender will have three years of conditional discharge
added on to the end of hissentence. If the offender violates
thetermsof the conditional discharge (which are established
by the Department of Corrections) then he can have the
conditional discharge revoked, and can serve whatever bal-
ance remains on the conditiona discharge.

C. Youthful offenders are subject to “Megan's Law” require-

ments(KRS17.495—17.991).

8. Legal IssuesRegarding Juvenile Sexual Offenders
A. Ageof Perpetrator

Unquestionably, KRS Chapter 510 (“ sexud offenses’) was not
drafted with juveniles as perpetratorsin mind. Thereisno gen-
eral minimum agefor prosecution under KRS Chapter 510. KRS
510.040, first degree rape, and 510.070, first degree sodomy,
specify that sexual intercourse/deviate sexua intercourse with
someone incapable of consent because he or she is under age
12isaclassAfelony. Thereareno agelimitationsin the statute
for prosecution for rape first degree or sodomy first degree.
Therearesuch limitsfor rape second degree (KRS 510.050 - age
18); rapethird degree (KRS 510.060 - age 21); sodomy second
degree(KRS510.080- age 18); sodomy third degree (KRS510.090
- age21). KRS510.020(3) al so specifiesthat the age of consent
is16. Nonetheless, even children under age 12 are prosecuted
for rapefirst degree and sodomy first degreefor sexua conduct
with each other. Furthermore, it isnot uncommon for a13 year
old who has sexual contact with an 11 year old to be prosecuted
for aclassA felony.

The Commentary tothe statuteregardsages 12, 14 and 16 asthe
critical agesasfar asprotecting victims. Prosecution of children
under 16 and even under 12 for sexua contact with other chil-
dren produces anomal ous and harsh results which may be con-
trary to the intent of the law. Any lawyer representing a child
whoisunder 16 and being prosecuted for rapeinthefirst degree
or sodomy in the first degree based on the victim’'s being less
than 12 yearsold (but not based on forcible compulsion) should
challengethe statute’ sapplication to him since heisa so deemed
statutorily unableto consent. Section 2 of the Kentucky Consti-
tution forbidding arbitrary prosecutions should be cited as
should the due process and equal protection guarantees of the
14" Amendment to the United States Condtitution. If theclient
isunder 14, theargument ismore compelling, and if theclientis
under 12, itisextremely compelling. Young v. Commonwealth,
Ky., 968 SW.2d 670, 672 (1998) supportsthisposition. InYoung,
the Kentucky Supreme Court stated that any sexual contact
between Young, an adult, and an eleven year old would have
beenillegal sexua activity aswould sexual contact between two
other children under 12 “athough neither child could be sub-
jected to prosecution because of their respective ages.” 1d.
Additionally, if theclient ischronologically 15 yearsold but low
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functioning dueto alow 1Q or mental illness, urgethe court that,
inreality, thereis no “age difference” between the perpetrator
andthevictim.

When one reviews the relevant statutes, the problem becomes
clear. Sinceajuvenilecannot be charged with rape second, rape
third, sodomy second or sodomy third because those crimes
require a minimum age of at least 18, if there has been inter-
course or deviate sexual intercourse between a juvenile and a
child less than 12 years old, the only apparently relevant stat-
utes arerapein the first degree, sodomy in thefirst degree and
sexual misconduct, KRS 510.140, which criminalizes sexual in-
tercourse or deviate sexual intercoursewith another personwith-
out the other’s consent.  Urge the court that the misdemeanor
dtatute, sexual misconduct, is the only even arguably appli-
cable statute.

Counsel should also consider the common law defense of in-
fancy outlined in Thomas v. Commonwealth, Ky., 189 SW.2d,
686 (1945). A child under 7 is conclusively presumed to be
incapableof committing acrime. A child age7to 14ispresumed
incapable but that presumption may be overcome by evidence.
Defense counsel must also consider whether achild client may
be incompetent to stand trial.

B. Physical Capacity

Animportant issueto consider iswhether your client isphysi-
cally capable of committing the charged offenses. For rape
charges, theissueisfairly straightforward: could a person of
your client’s age and maturity do what he was accused of ?

For sodomy, sexual abuse, and other “deviant” sexual crimes,
theissueismorecomplicated. Actsthat would seem sexual in
nature if committed by an adult may not be when committed
by ayoung or immature child. For example, many young vic-
tims of sexual abuse will mimic acts which had been perpe-
trated on them. However, whether the act was done for the
purpose of sexually gratifying either party is a critical issue
with both sodomy and sexual abuse charges. “Deviant sexual
intercourse” isdefined asan“ act of sexual gratification.” KRS
510.010(1). “Sexual contact” is defined as act done “for the
purpose of gratifying the sexual desire of either party.” KRS
510.010(7). In either case, the perpetrator must intend that
either he or the victim be sexually gratified by that conduct.
Thus, when your client is young, immature, or mentally lim-
ited, it may be necessary to seek apretrial evaluation to deter-
mine whether your client was able to commit the charged of -
fenses.

C. Sex Offender Assessments

There are aso significant issues when representing juveniles
charged with sex offenses about juvenile sex offender assess-
mentsand instruments. Therearenovalid, reliableinstruments
for ng the risk that ajuvenile who has committed a sex
offense will re-offend. Additionally, there are not adequately
trained, state certified professionalsto perform assessment and
treatment of juvenileswho have committed sex offenses. This
isaproblem not only in Kentucky, but throughout the country.

What does exist in Kentucky is the “juvenile sexual offender
counselor certification program” which is run jointly by the
Department of Juvenile Justice and the University of Louis-
ville. Dr. Dana Christensen has been instrumental in devel op-
ing thisprogram. Individualswho completethe programwhich
begins with an intensive eight day training experience at the
University of Louisville and continues with a six month
practicum experience, may be certified and will receive a di-
ploma verifying successful completion of the program. Cer-
tainly, the intentions of those who devel oped this program - to
providetraining for individual swho will counsel juveniles sex
offenders - are laudable. However, the certification which is
offered is in actuality simply a certification of completion of
studies. Thereisno state certification program and thereisno
minimum educational requirement for involvementin U of L's
certification program, although most individuals who partici-
pate do have abachelorsdegree. Dr. Christensen hasacknowl-
edged that the program aone does not qualify a person to
perform sexual offender assessments.

If aclient will befacing ajuvenile sexua offender assessment,
defense counsel may want to request an independent expert
pursuant to KRS Chapter 31. Additionally, defense counsel
may want to request a Daubert hearing concerning the assess-
ment that may be performed on hisclient by aDJJprofessional.
There was a session on making such challenges at the June
2001 DPA Seminar and relevant material s can be found on the
DPA Intranet at File: //Dpa-16869/handouts/H781.pdf.

9. KCJC’'sJuvenileJustice Committee'sSudy

Inthefall of 2000, the Juvenile Justice Committee of the Ken-
tucky Criminal Justice Council (KCJC) began a study of juve-
nile sexua offender issues. The Committee heard presentation
fromvariousagenciesand individualssuch asDJJ, DPA, CFC,
prosecutors, service providers and victims advocacy groups.
At the conclusion of the study in May 2001, the Committee
made anumber of recommendationsto KCJC which endorsed
al of them. Several involved possible statutory revisions to
KRS Chapter 635.500, and HB 144 fortunately included most of
thoserevisions. The Committeerequested that the Penal Code/
Sentencing Committee addressthe problemswith KRS510which
result in children being charged with high level felonies be-
cause of confusing age thresholds. The Committee expressed
concern that Kentucky has insufficient qualified, knowledge-
able and trained juvenile sex offender assessment and treat-
ment providers and that there is no state certification process
for those providers. The Committeefurther recommended that
acertification process be established and that providers utilize
state-of-the-art and science based assessment instruments.
These important recommendations have not yet been imple-
mented. W
Gail Robinson
Juvenile Post-Dispositional Branch
100 Fair OaksL ane, Ste 302
Frankfort, K'Y 40601
Tel: (502) 564-8006; Fax: (502) 564-7890
E-mail: grobinson@mail.pa.state.ky.us
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PRACTICE CORNER
LITIGATION TIPS & COMMENTS

DOJ Web Site OffersUseful Information
For Cross-Examination of M eth Experts

An increasing number of defendants are being charged with
possession of chemicalsfor the manufacture of methamphet-
amine. Inorder to challenge the Commonwealth’'s evidence
and witnesses, it isimperative that the defense attorney has
an understanding of basic methamphetamine use and pro-
duction. In*“Overview of Meth Useand Production,” for The
Defense, Vol. 9, Issue 2 :5-6, defense attorney Ted Crewsen-
courages other defense attorneys to use the web to gather
relevant information of meth use and production in prepara-
tion for preliminary hearings and trial cross-examination.
“Knowing theintricacies of such processes may allow ade-
fenselawyer to“ school” an“expert” narcoticsofficer whois
rattling off a list of chemicals found at the scene without
having even the most basic understanding of how such
chemicals could be used in the production process.”

The U.S. Dept of Justice compass search server isfound at
http://search.usdoj.gov/compass. Thisserver will direct you
quickly to publications, reports, and studies on numerous
justice topics, including National Drug Intelligence Center
articles. Of particular interest may bethe National Drug Intel-
ligence Center’s Kentucky Drug Threat Assessment, July 2002
report (found at http://www.usdoj.gov/ndic/pubs/1540/
meth.htm) and the National Drug Threat Assessment 2002,
December 2001, report found at http://www.usdoj.gov/ndic/
pubs/716/meth.htm. These reports included information on
methamphetamine abuse, demand, availability, production,
and distribution.
~ Misty Dugger, Frankfort Appeals Branch

Watch for Improper ClosingArgumentsAppealing
ToLocal Sentiment or Prgjudicein Drug Cases

Improper argument that appeals to local prejudice or senti-
ment is prohibited in closing arguments. Yet, without objec-
tion the prejudice of these types of argument cannot be cor-
rected on appeal. The prosecutor in Whisman v. Common-
wealth, Ky.App., 667 SW.2d 394 (1994), made remarks about
drug dealers in the community and the abuse of drugs by
children. “Whiletheseremarksgiveafirst-blushimpression
of being improper because thereis no factual basisfor them
in the record, we cannot give any in depth consideration
because they were not objected to, so they were not pre-
served for appellatereview.” 1d. at 398 (emphasis added).

~ Adapted from Leo Smith, “Defending Drug Cases’
DPA Circuit Court Education Manual (April 2002)

Quantity of DrugsAffectsthe Penalty Rangefor
Possession of Marijuana, But Not Cocaine Cases

The quantity of drugs recov-
ered from adefendant isalways
a magjor factor in determining
possession versus trafficking.
However, unlike marijuana
cases, the quantity in question
is not otherwise significant in

Misty Dugger

controlled substance cases.

In marijuana cases, the penalties are different under KRS
218A.1421 for trafficking in marijuana depending upon
whether the quantity islessthan 8 ounces, 8 ounces or more
but lessthan 5 pounds, or 5 pounds or more. In contrast, the
amount of cocaine recovered is not a statutory factor. In
Commonwealth v. Shiviey, Ky., 815 S.\W.2d 572 (1991), “A
state forensic chemist testified at the hearing that the test
tube and pipe contained cocaine. The residue could not be
accurately weighed, but it was stipulated that a sufficient
amount of theresidue remained availablefor testing.” 1d. The
trial court adopted the reasoning of the California Supreme
Court and applied “ usable quantity” approach. The Supreme
Court held that “[n]either statute determines any amount of
cocaine which may be possessed |legally. Cocaineresidueis,
infact, cocaine and wefind no argument to the contrary.” Id.
at 573. “[Plossession of cocaineresidue (whichiscocaine) is
sufficient to entitle the Commonwealth’'s charge to go to a
jury when thereis other evidence or theinferencethat defen-
dant knowingly possessed the controlled substance.” Id. at
574.
~ Adapted from Leo Smith, “ Defending Drug Cases,”
DPA Circuit Court Education Manual (April 2002)

AlwaysNoatify Attor ney-General When
Challengingthe Congtitutionality of a Satute

CR 24.03requiresnotice not just tothelocal Commonwedth’'s
Attorney but also to the Attorney General for any constitu-
tional challenge to any statute. The rule states: “When the
congtitutionality of an act of the General Assembly affecting
the public interest is drawn into question in any action, the
movant shall serve a copy of the pleading, motion or other
paper first raising the challenge upon the Attorney-General .”
Thus, challenges on appeal may not beallowed if atrial attor-
ney fails to give the requisite notice. The address for the
Attorney General is. Hon. A. B. Chandler 111, Attorney Gen-
eral, 1024 Capital Center Drive, Frankfort, Kentucky 40601.

~ Misty Dugger, Appeals Branch, Frankfort

Practice Corner needsyour tips, too. If you haveapractice
tiptoshare, pleasesend it toMisty Dugger, Assistant Public
Advocate, AppealsBranch, 100 Fair OaksL ane, Suite 302,
Frankfort, Kentucky, 40601, or email it to
Mdugger @mail pa.gateky.us. |
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6th Circuit Review

Miller v. Sraub and Haynesv. Burke
299 F.3d 570 (6™ Cir. 8/2/02)

I neffectiveAssistance of Counsdl in Juvenile CasesWhere
Trial AttorneysAdvise Guilty Pleasand Prosecution Suc-
cessfully Appeals| mposition of Juvenile Sentences. Inthese
cases the 6" Circuit affirms the district court’s granting of
writs of habeas corpus to Miller and Haynes on the ground
of ineffective assistance of trial counsel. Miller and Haynes
plead guilty to first-degree murder and are serving LWOP
sentences.

In 1990, Miller was 15 yearsold and Hayneswas 16 yearsold.
On the advice of counsel, each plead guilty to first-degree
murder. Counsel advised the 2 boys to plead guilty on the
belief that the boys would be sentenced as juveniles. The
trial court did so—sentencing them to confinement in juve-
niles facilities until the age of 21—and the prosecution ap-
pealed. The Michigan Supreme Court reversed, and at re-
sentencing the boys received the only possible adult sen-
tence—LWOP. Neither Miller nor Haynes had been advised
that the prosecution could appeal the juvenile sentences.
The federal district court found that this failure constituted
ineffective assistance of trial counsel, and the 6" Circuit
agrees. The 6" Circuit reaches this decision despite the fact
that during the plea hearings in both of these cases—which
were before the same judge—the boys were told that it was
inthejudge’ s discretion whether he sentenced them asadults
or asjuveniles. Inapleahearing in Miller’'s case, the pros-
ecutor stated that if the judge sentenced Miller asajuvenile,
the state would appeal .

After thetria court’s re-sentencing of Miller and Haynes as
adults, the trial court held evidentiary hearings on whether
their trial attorneys were ineffective. Haynes testified that
his attorney, Rice, never told him the prosecutor could ap-
peal and the appellate court could impose a LWOP sentence.
He said if he had been told that, he would not have plead
guilty. At Miller’sevidentiary hearing, histrial attorney, L usby,
testified and said that al he knew about was trial work, that
knew nothing about appeals. He said he convinced Miller
and his parentsthat pleading guilty wasin Miller’sbest inter-
est, despite the fact that Miller was “reluctant” to plea. He
said it never occurred to him that the prosecutor would ap-
peal, or that an appellate court would reversethetrial court’s
sentencing. He said that although he recalled the
prosecutor’s statement at a hearing that he would appeal, he
never thought he would be successful. Miller testified that
he was never told the prosecutor could appeal, and if he had
been told so he would not have plead guilty. Whilethetrial
court granted Miller’sand Haynes mationsto withdraw their
guilty pleas, the prosecutor appealed and the Michigan Su-

preme Court reversed, hold-
ing that each boy knew when
he plead guilty that he could
receive an adult sentence.

Under Hill v. Lockhart, 474
U.S.52(1985) and Srickland

Emily Holt

v. Washington, 466 U.S. 668

(1984), a defendant claiming ineffective assistance of coun-
sel in the guilty plea context must show deficient perfor-
mance by counsel and prejudice resulting from that deficient
performance by proving a “reasonable probability that, but
for counsel’s errors, [the defendant] would not have pleaded
guilty and would have insisted on going to trial.” Hill, 474
U.S. at 59. Asto counsels’ performance in this case, the
Court emphasizes the young age of both of these defendants
and the real possibility that the prosecution would appeal
the imposition of 5 and 6 year sentences of imprisonment
(which is what Haynes and Miller received) in first-degree
murder cases. A competent attorney would not just weigh
going to tria vs. pleading guilty, but was also weigh the
possibility of the prosecution appeal of ajuvenile sentence.

Asto prejudice, both Miller and Haynes stated at the eviden-
tiary hearing that they would not have pleaded guilty if they
had known of the possihility of aprosecution appeal. How-
ever these “self-serving statements,” do not have to be re-
lied upon, as the Court notes that while both Miller and
Hayneswere aware of the maximum sentence— L WOP— that
could beimposed in this case, that knowledgeis not equiva
lent to an awareness that a sentence set by ajudge would be
appealed.

*See also Lyons v. Jackson, 299 F.3d 588 (6" Cir. 8/8/02),
another August casein which the 6" Circuit grantsapetition
for writ of habeas corpus because trial counsel was ineffec-
tive in not advising Lyons that the prosecution could appeal
thetrial court’s sentencing of Lyonsasajuvenile after aplea
of guilty tofirst-degree murder.

Sawyer v. Hofbauer and Sovall
299 F.3d 605 (6™ Cir. 8/9/02)

InMarch, 1991, in Ingham County, Michigan, a14-year-old
boy was kidnapped at gunpoint and forced to engagein oral
sex with astranger who thenreleased him. InMay, 1991, in
Hillsdal e County, Michigan, an 18-year-old female was kid-
napped at gunpoint and forced to engage in oral sex with a
stranger who then released her. Sawyer was arrested for
both incidents. In June, 1992, in Michigan state court, he
was convicted of first- and second-degree criminal sexual

Continued on page 66
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Continued from page 65

conduct, kidnapping, and 3 counts of possession of afirearm
during the commission of afelony intheattack on Ms. Miller.
Hisconviction was affirmed on direct appeal. 1n November,
1992, Sawyer was convicted by another Michigan jury of
kidnapping, first-degree criminal sexual conduct, and pos-
session of a firearm during commission of a felony in the
attack on Lundberg. His conviction was affirmed on direct

appedl.

Brady Claim RequiresNew Trial WhereProsecution Failed
to Reveal Semen Sain on RapeVictim’sUnderwear Was
Tested and Did Not Belongto Defendant. On habeasreview,
Sawyer raisesaBrady v. Maryland, 373 U.S. 83 (1963), claim
asto evidence in the Hillsdale County case. A semen stain
wasfound on Miller’'sunderwear. Attrial, alaboratory scien-
tist for the Michigan state police, testified that the stain was
not tested because it was said to be Miller’s boyfriend's. In
fact the police had tested the semen stain against Sawyer’s
blood type and found it to not match. This was not discov-
ered until 2 years after trial when a Freedom of Information
Act request was made by defense counsel. A Brady claimon
these facts was raised on direct appeal, but rejected by the
state courts.

The Court first examines Sawyer’s claim that whether the
district court abused its discretion in denying Sawyer an
evidentiary hearing in federal court. Sawyer is entitled to
such ahearing if he “alleges sufficient grounds for release,
relevant factsarein dispute, and the state courtsdid not hold
afull and fair evidentiary hearing.” Sanford v. Parker, 266
F.3d 442, 459 (6" Cir. 2001).

The6" Circuit notesthat, under Brady, thisevidenceisexcul-
patory so Sawyer has alleged sufficient grounds for release.
Miller testified that she wore clean clothes on the day of the
attack and immediately gave the close to the police after the
attack. She saysthe perpetrator made her take off her clothes
during the attack and returned them to her later. The exist-
ence of a semen stain from someone other than Sawyer is
also material to Sawyer’sguilty or innocence. The evidence
against Sawyer was not overwhelming and “it is reasonably
probable that the disclosure of a semen stain on Miller’'s
underwear from a source other than Sawyer would have
changed the result of Sawyer’strial.

Somefactsarein dispute, such aswho did deposit the semen
but that it is not a relevant issue for thisinquiry. It is not
disputed that Sawyer did not deposit the semen. An eviden-
tiary hearing would only confirm this, so the Court proceeds
to an analysis of the merits of Sawyer’sBrady claim.

Brady requires that the prosecution reveal evidence that is
favorableto the defendant and is material to hisguilt or inno-
cence. The fact that the semen stain was not Sawyer’s was
favorable to Sawyer and material. The Court holds that be-
cause of this Brady violation Sawyer is entitled to awrit of
habeas corpus in the Hillsdale County case.

The Court refuses to grant a writ of habeas corpus in the
Ingham County case because Sawyer’sclaimisthat the Brady
violation in the other case requires relief in this case. How-
ever these cases are not connected, and in the Ingham County
case there was eyewitness identification.

Judge Boggs' dissents in the granting of the writ in the
Hillsdale County case. He believes the state court’s adjudi-
cation of the claim was not contrary to, or an unreasonable
application of, federal law, and was not based on an unrea-
sonable determination of fact.

Hargrove v. Brigano
300 F.3d 717 (6™ Cir. 8/14/02)

Digrict Court Can Progpectively Toll Satuteof Limitations
for Filing of Habeas Petitions. Hargrovefiled apetition for
writ of habeas corpus before appealing his case to the Ohio
Supreme Court. Ohio filed amotion to dismiss, arguing the
claimwasnot exhausted. Thedistrict court agreed; however,
noting that under Ohio law Hargrove could fileamotionfor a
delayed appeal, it dismissed the petition without prejudice
and ordered that the one-year statute of limitations be tolled
as long as Hargrove pursued state remedies within 30 days
of itsorder and that he return to federal court within 30 days
of exhausting state remedies. Ohio appeals, arguing that the
district court erred when it tolled the statute of limitations.

The 6" Circuit notes that, while it is odd for a court to pro-
spectively equitably toll the statute of limitations, and that
such adecision should normally be made by the court receiv-
ing an untimely petition, the district court’sactioninthe case
at bar was within its power. This is because the court set
appropriate limits upon Hargrove that will not allow any de-
lay, i.e. he must pursue his state remedies within 30 days of
its order and must return to federal court within 30 days of
exhausting state claims. See also Zarvela v. Artuz, 254 F.3d
374 (2™ Cir. 2001) and Palmer v. Carlton, 276 F.3d 777 (6" Cir.
2002).

Scott v. Elo
2002 WL 2030715 (6™ Cir. 9/6/02)

18 Minutesof Prosecutor’sClosngArgument Missingfrom
Transcript DoesNot Warrant New Trial Without Showing
of Prgjudice. Scott wasconvicted of first-degree murder and
possession of afirearm during the commission of afelony in
Michigan state court. He received a LWOP sentence. 18
minutes of the prosecutor’s closing argument was found to
be missing from the record during state appellate review. It
was determined to be irretrievably lost, and so the appellate
court directed the trial court to settle the record. A hearing
washeld. Defense counsel could not remember much, so the
trial court had to rely heavily on the prosecutor’s notes and
memory. The prosecutor said no objections were made dur-
ing closing argument, and defense counsel did not refute
this. Scott’s convictionswere affirmed on state direct review.
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On federal habeas review, Scott argues that failing to tran-
scribe a significant portion of the closing argument denied
him due process. He saysthat the missing portion may con-
ceal an objection to improper comment by the prosecutor.
The Court rejects Scott’s argument that aretrial isnecessary
inhiscase. The Sixth Circuit requiresashowing of prejudice
because of the missing transcript for habeas relief to be
granted. Bransford v. Brown, 806 F.2d 83, 86 (6" Cir. 1986).
“ Although this Court recognizesthe difficulty in demonstrat-
ing prejudice where the transcripts are missing, petitioner
must present something more than gross speculation that
the transcripts were requisite to afair trial.” Scott has only
shown gross speculation so relief is denied.

Failureto Givel esser-Included I nstruction in Non-Capital
Case Not Egregious. The Court also rejects Scott’s claim
that he was entitled to an involuntary manslaughter instruc-
tion at trial. Thisinstruction was not requested at trial, nor
would it have been appropriatein thiscase. Furthermore, in
the Sixth Circuit, in anoncapital case, failureto give alesser-
included instruction is not “such a fundamental defect as
inherently results in a miscarriage of justice or an omission
inconsistent with the rudimentary demandsof fair procedure.”
Bagby v. Sowders, 894 F.2d 792, 797 (6" Cir. 1990).

No I neffectiveAssistance of Counsel WhereAttorney Elic-
itsTestimony About Earlier FightsBetween Client and Vic-
tim. Finally whileit may have been unwisefor defense coun-
sel to cross-examine a witness about a prior fight between
Scott and the victim and an incident where Scott shot in the
direction of the victim, there was sufficient evidence other
than this testimony to support afirst-degree murder convic-
tion so Scott was not denied afair trial.

Marcum v. L azaroff
301 F.3d 480 (6™ Cir. 8/23/02)

AEDPA Satuteof LimitationsRunsfrom Deadlinefor Fil-
ing Direct Appeal. Marcum plead guilty in Ohio state court
in 1991 to attempted complicity to aggravated burglary. On
May 11, 1999, hefiled a petition for writ of habeas corpus.
Thedistrict court denied, holding that direct review ended in
1992 whentime expired for thefiling of adirect appeal to the
Ohio Supreme Court. Marcum arguesthat direct review ended
six years later when the Ohio Supreme Court denied a 1998
motion for belated appeal. The 6" Circuit rejects this argu-
ment. The Court refuses to consider Marcum’s argument
that the statute of limitations was tolled by during a 45-day
period following the denia of his 4" state post-conviction
petition, during which Marcum could have appealed to the
Ohio Supreme Court because evenif timewastolled for those
45 daysthe petition would still be time-barred.

Cobasv. Burgess
2002 WL 31119455 (6" Cir. 9/26/02)

LanguageBarrier asBasisfor EquitableTolling: Petitioner
Must Have Been Prevented from Accessing Courtsin the

Past. Cobas concedes his habeas petition is time-barred,
but argues that the statute of limitations should be equitably
tolled because he was born and raised in Cuba and cannot
understand, read, or write the English language. The Court
holds*“that where apetitioner’salleged lack of proficiency in
English has not prevented the petitioner from accessing the
courts, that lack of proficiency is insufficient to justify an
equitabletolling of the statute of limitations. Aninability to
speak, write and/or understand English, in and of itself, does
not automatically give a petitioner reasonable causefor fail-
ing to know thelegal requirementsfor filing hisclaims.”

In the instant case, in the record is aletter to an attorney in
1993, 2 post-conviction motions in the state courts, and the
current petition. Even if someone helped him do this work,
he apparently could communicatewith that person. The Court
deniesthe motion for equitabletolling.

Miller v. Collins
2002 WL 31119151 (6™ Cir. 9/26/02)

In this case, the 6 Circuit provides further guidance on the
AEDPA one-year statute of limitationsand determines Miller
timely filed his petition for writ of habeas corpus. Asthe
Court notes, this case involves a “complex procedural his-

tory.”:

September 9,1995  conviction in Ohio state court of rob-
bery and grand theft

May 17,1996 Ohio Court of Appeals affirms; no ap-
peal to Ohio Supreme Court

July 10, 1996 moves to file a delayed appeal to the
Ohio Supreme Court & the Court al-
lows a delayed appeal

August 13, 1996 seeks to reopen his appeal in Ohio
Court of Appealson

ineffective assistance of appellate
counsel (Rule 26(b) motion)

Ohio Court of AppesalsdeniesRule 26(b)
motion to reopen appeal on appellate
IAC as barred by res judicata; Miller
says he did not get a copy of the Order
until May 1997

Ohio Supreme Court dismissesMiller’s
delayed appeal

files Motion to Proceed to Judgment
asMiller sayshenever received Order
on his8/13/96 motion in the Ohio Court
of Appeals

Miller receives|etter with 11/26/96 Ohio
Court of Appeals

order

Miller files a Motion for Relief from
Judgment in Ohio Court of Appeals
Ohio Court of Appeals denies 6/2/97
motion; Miller timely appealsto Ohio
Supreme Court

November 26, 1996

January 15, 1997

May 7,1997

May 14, 1997

June?2, 1997

June 30, 1997

Continued on paege 68
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October 29,1997 Ohio Supreme Court denies appeal from
6/30/97 Ohio Court of Appealsorder
filesan Application of Delayed Recon-
siderationin Instanter Pursuant to App.
R. 26 and App. R. 14(B) in Ohio Court
of Appeals; Ohio Court of Appealsre-
jectsthis as a second motion to reopen
his appeal

Ohio Supreme Court affirmsOhio Court
of Appeals

rejection of 11/19/97 motion

Miller claims he submitted habeas pe-
tition to prison officials

November 30,1998 Prison officialsfile habeas petition

November 19, 1997

August 26, 1998

September 22, 1998

Miller’s conviction became final on July 1, 1996. Thus,
AEDPA'sone-year statute of limitations began to run on July
2,199.

M otion to Reopen Appeal Because of | neffectiveAssistant of
Appellate Counsel Only TollsSatuteof Limitations. The
Court first findsthat Miller’s Rule 26(b) motion to reopen his
direct appeal because of ineffective assistance of appellate
counsel (filed August 13, 1996) tolled the statute of limita-
tions. While Bronaugh v. Ohio, 235 F.3d 280, 286 (6" Cir.
2000), did hold that a properly filed Rule 26(b) application
was part of the direct review process, it only operatesto toll
the statute of limitations, i.e. it does not postpone the run-
ning of the statute of limitations. Thus, the Court concludes
that since time began to run on July 2, 1996, and on July 10,
1996, Miller filed his application for delayed appeal (while
tolls then running of the statute of limitations aswell) and it
was denied on January 15, 1997, as of that date Miller had
only used 8 days of the one-year limitation period.

Court Equitably Tolls Period Where Petitioner Had No
KnowledgeaM otion for Delayed Appeal Had Been Denied.
Miller arguesthat thetimefrom November 26, 1996, when the
Ohio Court of Appeals denied his Rule 26(b) application,
until May 14, 1997, when hereceived word of itsdenial, should
be equitably tolled. The6" Circuit appliesthe Dunlapv. U.S,
250 F.3d 1001, 1007 (6" Cir. 2001), test to the case at bar. The
Court accepts, as a matter of fact, that Miller really did not
receive the November order and thus had no notice. Miller
acted diligently to protect hisrights before and after receiv-
ing natice, by first filing a motion to proceed to judgment,
and then after receiving notice, within 3weeksfiling amotion
for relief from judgment, and then after that rejection, timely
petitioning the Supreme Court for review. Finally, the state of
Ohio hasfailed to show how it would be prejudiced by equi-
tabletolling. The Court thus equitably tollsthe period from
November 26, 1996, until May 14, 1997.

Court TollsPeriod of TimeBecause Sate' sFailuretoAd-
dresslssuein Brief Waived Any Argument Against Tolling.
Finally, the 6" Circuit holdsthat Miller’s June 2, 1997, motion

for relief from judgment tolled the statue of limitationswhileit
was being considered in the Court of Appealsand theninthe
Supreme Court. It wasdenied October 29, 1997. The Court
holds that this period of time was tolled because the state
waived any argument that it did not toll the statute of limita-
tionswhenit failed to addressthisinitsbrief. Inbetweenthe
time that equitable tolling ended, on May 14, 1997, until the
time of the June 2, 1997, motion, 18 days ran. Thus as of
October 29, 1997, Miller had used 26 days. 327 dayselapsed
between October 30, 1997, and the day Miller tendered his
petition to prison officials, September 22, 1998. Therefore,
Miller expended 353 daysbeforefiling hispetition, and it was
thustimely filed for purposes of the AEDPA.

Other important 6" Cir cuit cases:

U.S v. Burns, 298 F.3d 523 (6" Cir. 7/29/02): While not
finding it to be an abuse of discretion, the 6™ Circuit
lookswith some disfavor at thetrial court’sallowing of a
prosecutor to use a power-point presentation showing
fistfuls of cash and large amounts of crack cocaine dur-
ing opening statement.

U.S v. Sevens, 2002 WL 1988210 (6" Cir. 8/29/02): This
case includes a discussion on the prosecution’s use of
other crimes evidence at trial. The 6™ Circuit found no
error wherethetrial court allowed evidence of prior fires
in which Stevens collected insurance proceedsin atrial
for arson.

U.S v. Modena, 2002 WL 31005892 (6" Cir. 9/9/02): The
Court holds that there was no plain error wherethetrial
court allowed testimony regarding convictions of co-
conspirators. The Court does note that the admission of
such evidence is erroneous but refuses to reverse as
therewasno objection at trial. Finally, the 6" Circuit also
takes the prosecutor to task where there was improper
vouching of a government witness and pressure on the
jury to return a guilty verdict. As there was no objec-
tion, the plain error standard applies and the Court re-
fuses to grant Modena relief.

U.S v. Copeland, 2002 WL 31010969 (6™ Cir. 9/10/02):
The 6™ Circuit again considers 404(b) evidence in the
context of admission of 3 prior arrestsfor possession of
drugs in a drug conspiracy case, as well as the admis-
sion of testimony that the defendants planned to pay
someone $500t0 “get” theAssistant U.S. Attorney. The
Court determines that the trial court abused its discre-
tion in the admission of the latter evidence, but denies
relief because of no objection at trial. Il

EMILY HOLT
Assistant PublicAdvocate
AppdlateBranch
100 Fair OaksL ane, Se. 302
Frankfort, K'Y 40601
Tel: (502) 564-8006; Fax: (502) 564-7890
E-mail: eholt@mail.pa.state.ky.us
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KENTUCKY CASELAW REVIEW

Commonwealth v. Shake v. Stephenson,
—S.W.3d —, 2001-SC-447
(August 22, 2002)
(Reversngand Remanding)

DoubleJeopar dy doesnot prohibit prosecutionsin Indiana
and Kentucky wherecriminal actswhich arepart of acourse
of conduct occur in both states. Stephenson sought awrit of
prohibition from the Court of Appeal sto prevent the Jefferson
Circuit Court from proceeding with the charges against him.
The Commonwealth indicted Stephenson for fleeing and
evading, DUI 4", and driving on suspended license. The
chargesarose out of anincidentin 1999. A Jefferson County
officer attempted to stop Stephenson for speeding.
Stephenson fled into Indianawhere hewas eventually stopped
by Indiana and Kentucky officers. Stephenson appeared to
be DUI. Hepled guilty to OWI —aD felony in Indiana— he
received afine, suspended sentence, and 2 years probation.
The Kentucky indictment followed thisplea. InAugust 1999,
pursuant to a plea agreement with the Commonwealth, the
Jefferson District Court dismissed the charges against
Stephenson. In September, the Commonwealth re-indi cted.

In the writ and on appeal, Stephenson argued double jeop-
ardy barred the charges because he pled guilty in Indianafor
charges based on the same conduct; Kentucky assisted in
the Indiana prosecution by supervising his probation and
revoking hislicense, and thedistrict court’s dismissal barred
subsequent indictment. The Court of Appeals granted the
writ. The Supreme Court reversed.

The Supreme Court reiterated that a defendant who faces
prosecution barred by double jeopardy may takeawrit inthe
next court even though a direct appeal would provide an
avenue of relief. However, the Supreme Court did not agree
that double jeopardy barred this prosecution.

The Court held that Kentucky seeks to punish Stephenson
for that portion of hiscrimewhich occurred inthisstate. The
fact that Stephenson successfully crossed the state line does
not prevent Kentucky from pursuing charges against him.
Citing Heath v. Alabama, 474 US 82 (1985) (dual sovereignty);
KRS 505.050, and Hash v. Commonweal th.

In furtherance of the Indiana prosecution, Kentucky police
officers helped with the stop; Kentucky Department of Mo-
tor Vehicles suspended hislicense, and Kentucky Probation
and Parole supervised his release. The Court found that
Kentucky's assistance did not constitute punishment that
would bar further prosecution.

Thedistrict court cannot dismissfelony char ges. TheCourt
held that the district court’s dismissal of the charges was
insufficient to operate asresjudicataunder KRS 505.030 be-
cause the district court did not have jurisdiction to make a
final adjudication of felony charges.

Hughesv. Commonwealth ,
— SW.3d, 2000-SC-156-M R
(August 22, 2002)
(Affirming)

Hughes appealed his 40 year sen-
tence based on a conditional guilty
plea to murder. Hughes's wife's

Euva Hess

body was recovered in their apart-

ment. The Commonwealth charged Hugheswith her murder.
The Court upheld the warrantless entry into the apartment
because the officer had a reasonable belief that the victim
needed assistance. Indicta, the Supreme Court held that the
warrantless entry of the apartment could also be justified
under “inevitable discovery.”

Violent offender sunder the 1998 ver sion of KRS439.3401
are eligible for parole at 85% or 12 years, whichever is
less. The Supreme Court readopted its ruling in Sanders v.
Commonwealth, Ky., 844 SW.2d 381 (1992). Thus, violent
offendersunder the 1998 version of KRS439.3401 aredligible
for parole after serving either 85% of their sentence or 12
years, whichever isless. The Court held that the legislature
adopted this construction of the 1998 statute because it was
aware of thisinterpretation of the older statute and yet sub-
stantially re-enacted the old statute.

Maxie v. Commonwealth,
—S.W.3d —, 2001-SC-636-MR
(August 22, 2002)
(Affirming)

Maxie appealed histwenty year sentence for traffickingina
controlled substance, possession of drug paraphernalia, and
PFO 2™,

TheCommonwealth’sfailureto present direct evidence of
the defendant’ sage during the PFO phase was har mless
error. The jury had before it the defendant’s date of birth
and the date the prior offense was committed. Thejury could
have done*“ simple subtraction” to determinethe defendant’s
age at the time of the offense. “Such reasonable inferences
are no longer prohibited in Kentucky when ajury must de-
cide whether adefendant isa PFO.” Citing Martin v. Com-
monwealth, Ky., 13 sw3d 232 (2000).

Admission of anindictment fromaprior offenseduring PFO
wasnot error. Rather, it wasa*general description” of the
crime admissible under 532.055(3), and Robinson v. Common-
wealth, Ky. App., 572 SW.2d 657 (1978).

Myersv. Commonwealth,
—S.W.3d —, 2000-SC-407-DG
(August 22, 2002)
(Reversingand Remanding)

Continued on page 70
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Myers appealed his twelve year sentence for manslaughter
first. The Court of Appeals affirmed the conviction. The Su-
preme Court granted discretionary review.

Myers was indicted with a co-defendant. The co-defendant
was evaluated at KCPC by three different doctors. All doctors
noted hislimited mental capacity and difficulty recalling events
or thingshe said “five minutes ago.” At the subsequent hear-
ing, the court found him competent. Helater entered aguilty
plea, a condition of which wasto testify against Myers. De-
fense counsel sought to impeach his testimony with informa-
tion contained in the KCPC report and statements he made to
KCPC evaluators.

K CPC evaluationsand statementsmadeduringthecour seof,
may beused toimpeach awitnessat trial. The Supreme Court
held that such evidence was admissible because the profes-
sional confidential relationship does not exist in a court-or-
dered evaluation. Moreover, KRE 507 (¢)(2) does not limit
“the scope of the exception to the particular purpose for which
the examination was ordered but admits statements made dur-
ing the course of the examination ‘on issues involving the
patient’s mental condition.” The credibility of awitnesstesti-
fyingto relevant evidenceisawaysatissue.” Thus, evidence
of mental incapacity is especialy relevant to the witness's
credibility.

Perduev. Commonwealth
— SW.3d —-, 1999-SC-1092-M R
(August 22, 2002)
(Affirming)

Although the defendant has a right to speedy re-sentencing,
in a post conviction setting, the defendant must show preju-
dice. The Court held that a 54 month delay following the
reversal and remand of Perdue’'s sentence for a new sentenc-
ing hearing did not violate his right to a speedy sentence or
violate RCr 11.02. The Court recognized that the Sixth Amend-
ment includes the right to speedy sentencing along with the
right to a speedy trial. The Court found the speedy tria fac-
tors (length of delay, reason for delay, defendant’s assertion
of right to speedy trial, and prejudice) enunciated in Barker v.
Wingo controlling. However, in balancing those factors, the
Court held “in a post-conviction situation, the showing of
prejudicedominates....”

Impairment of theright to appeal could in some circumstances
be sufficient prejudice. However, this denia of due process
typically impairsappealsasamatter of right. Inan appeal from
asentencing matter the Court examinesthe procedure used to
impose that sentence. Impairment of the right to collaterally
attack a conviction could be sufficient prejudice. However,
“whether adefendant is prejudiced [by such impairment] rests
with the merits of the proposed collateral attack itself.”

Prater v. Commonwealth
— S.W.3d—, 2000-SC-0279-DG
(August 22, 2002)
(Affirming)

Pre-release probation violates separ ation of powers. The
Supreme Court held that KRS 439.575, the pre-rel ease proba-
tion statute, violates separation of powers because it del-
egates the executive power of paroleto thejudiciary. Thus,
the statute is unconstitutional.

The Court did not find the pre-rel ease probation statute analo-
gousto shock probation. (The Court found shock probation
congtitutional in Williamson v. Commonwealth). Because
the pre-rel ease statute does not limit the court’s jurisdiction
and ability to impose probation, pre-release is more akin to
parole. Moreover, the Court held that that participation by
the executive branch through eligibility determinations and
recommendations did not overcome the separation of pow-
ersviolation.

Shadowen v. Commonwealth,
— S.\W.3d—, 2000-SC-681-DG
(August 22, 2002)
(Reversi ng)

I nter mediate Satur days, Sundays, and legal holidaysmust
beexcluded from thecomputation of timeallowed tofilea
motion for anewtrial. The Supreme Court held that thefive
day periodin RCr. 10.06 (timefor filing motion for anew trial)
is within the seven day exception in RCr 1.10. The Court
overruled Byrd v. Commonwealth, Ky., 825 SW2d 272 (1992).

Commonwealth v. Henderson,
——S.W.3d —, 2000-SC-233-DG
(September 26, 2002)
(Reversing)

The Commonwealth appeal ed the Court of Appeals opinion
reversing Henderson's convictionsfor Tampering with Physi-
cal Evidence and Persistent Felony Offender, First. The Su-
preme Court granted discretionary review and reversed the
Court of Appeals.

A defendant can tamper with physical evidenceby hidingthe
evidenceon hisperson. Tampering with Physical Evidence
requires an intent to “disrupt the investigatory process.”
The Supreme Court held that a defendant can commit Tam-
pering with Physical Evidence by hiding the fruits of crime
on his person. In these types of cases, the type of evidence
and the placewhereitishiddenisrelevant. “A conventional
place may become an unconventional placeif the police are
chasing the suspect whenitishidden.” Thus, putting money
in your shoe can be tampering with physical evidenceif the
police are chasing you.

Hiding evidencefor the purpose of shopliftingisnot Tam-
pering with Physical Evidence. The Court made clear that
this opinion does not now turn misdemeanor shoplifting cases
into Tampering. “ Tampering does not arise by the mere act of
hiding property on one's person to avoid detection of shop-
lifting.” Rather, “the concealment must befor the purpose of
preventing the evidence from being used in an official pro-
ceeding.”
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Stumbo dissented opining that concealment of anitem on a
defendant’s person did not constitute Tampering with Physi-
cal Evidence because the defendant was not trying to sepa-
rate himself from the evidence. The money was in the
defendant’s possession when he was arrested; therefore, by
putting it in his shoe, he did not prevent the evidence from
being used in an officia proceeding.

Commonwealth v. Plowman,
—S.W.3d—, 2001-SC-478
(9/26/02)
(Reversing)

Bulldozer s ar e vehicles within the meaning of the arson
statutes. The Supreme Court reversed the Court of Appeals
ruling that a bulldozer is not a vehicle for purposes of KRS
513.010, the arson statute. The Court noted that the 1982
amendments to the statute added the language “or other
structure or vehicle” to the definition of building. Thus,
according to the Supreme Court, the legislature intended an
expansive view and application of the statutes. Therefore, a
bulldozer isavehiclewithin the definition of abuilding under
KRS 513.010 for the purposes of the arson statutes.

Cooper, Keller, and Stumbo dissent. In his dissent, Keller
“subscribe[d] to the less-than-radical notion that a bulldozer
isnot a‘building.’” Because bulldozers perform functions
other than the transportation of people, it is not a“vehicle”
within the definition of a“building” under the arson statute.

Holbrooks v. Commonwealth
—S.W.3d—, 1997-SC-1005-MR
(9/26/02)
(Reversngand Remanding)

Holbrooks lied about his name on an Affidavit of Indigency
used in conjunction with other criminal charges. Subse-
quently, the Commonwealth indicted him for first-degree per-
jury. At the first trial, the jury found Holbrooks guilty of
second degree perjury, a misdemeanor, but could not agree
on a sentence. The trial court threw out the verdict and
dismissed thejury. Three monthslater, the court granted the
Commonwealth’s motion for amistrial. At the second trial,
the Commonwealth again sought afirst degree perjury con-
viction.

Thejury’sability toagreeon guilt or innocence, but failure
to agreeon apenalty implicatesdoublejeopardy in subse-
guent prosecution on thesamecharges. The Supreme Court
held that the second trial constituted double jeopardy. In
this case, the jury submitted to the court a written finding
which was not attached to the instructions. The jury was
instructed on second degree perjury but did not fill out the
jury verdict form because they couldn’t agree on a sentence.
Rather, the jury sent “a note” to the judge that stated they
found the defendant guilty of second degree perjury but
hung on a sentence and asked the judge to impose sentence.
The Court found this a sufficient and complete verdict even
though the writing did not comply with certain formalities

under thecriminal rules. Thetrial court erred by alowing the
second jury to re-consider guilt on first degree perjury.

Misrepresentation of nameon an affidavit of indigency can
subject adefendant toperjury charges. However, the Su-
preme Court did not find Holbrook entitled to adirected ver-
dict on either perjury charge. The Court held that misrepre-
sentation of one’'s name, even on an affidavit of indigency,
was amaterial false statement under the perjury statutes be-
cause it was a misrepresentation that could affect the out-
come of the proceedings. Moreover, the Court held that
perjury instructions need not require the jury to find the
defendant’ sfal se statement was material. “Whether afalsifi-
cationismaterial in agiven factual situation isaquestion of
law.”

Wintersheimer dissented arguing that the signing, under
oath, of an affidavit of indigency constitutes an official pro-
ceeding and the defendant is guilty of first degree perjury.

Lawson v. Commonwealth,
—S.W.3d—, 2000-SC-24
(September 26, 2002)
(Affirmingin Part and Rever singand Remandingin Part)

Lawson appealed his 20 year sentence based on convictions
for First Degree Fleeing and Evading, Felony Receiving Sto-
len Property, and First Degree PFO. The jury had recom-
mended a 24 year sentence (12.6 on each count to run con-
secutively). At sentencing, the court amended the judgment
per KRS 532.110(1)(c) to two 10 year sentencesto run con-
secutively. During the penalty phase, the jury erroneously
believed that the defendant’s potential penalty ranged from
10-40years.

A defendant isentitled toaconcurrent/consecutiver ecom-
mendation by thejury. On appeal, Lawson argued that the
trial court’s amendment of the verdict did not accurately re-
flect theintent of thejury. Thetria court’s sentence amounted
to the maximum penalty. Although thejury waserroneousin
their belief concerning the maximum penalty, their sentence
represented something less than the maximum but morethan
theminimum. The Supreme Court held that becauseimproper
information was given to the jury regarding the maximum
sentence it could set, due process entitled the defendant to a
new sentencing phase “at which the jury will recommend
only whether theten (10) year sentencesfor Appellant’stwo
convictions should run” concurrently or consecutively.

Roark v. Commonwealth,
— S.W.3d —, 2000-SC-87-M R & 2000-SC-88-MR
(September 26, 2002)
(Affirming)

Roark appealed his two concurrent life sentences based on
convictions for Robbery, first, Burglary, second and Sexual
Abusg, first. The case arose out of two incidents with the
samevictim —onein November and onein December. Each
time, theintruder entered the victim’shome and took money

Continued on page 72
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or jewelry from the bedroom. During the December incident,
the intruder sexually assaulted the victim with his hand.

I dentificationsenhanced by hypnotism arenot per seinad-
missible. Thetrial court should apply abalancingtest. Dur-
ing theinvestigation of thiscase, at thetimewhenthevictim
was unable to identify her assailant from the photo arrays,
thevictim voluntarily underwent hypnosisby afamily friend.
The hypnotist was not a psychiatrist or psychologist and
was not licensed to do forensic hypnotism. Asaresult of the
hypnotism, the victim “recalled” that the assailant was bald
and had facial hair. She had not described the assailant this
way prior to the hypnosis. On appeal, Roark argued that the
trial court erred by admitting an identification that was the
product of hypnosis.

The Supreme Court adopted the “totality of the circum-
stances’ approach to hypnosis evidence. That is, the court
should determine admissibility on a case by case basis con-
sidering thefollowing factors: (1) whether the purpose of the
hypnosis was therapeutic or investigative, the latter tending
to indicate pressure on the subject to remember; (2) whether
procedural safeguards were employed with respect to the
hypnotic session; (3)whether independent corroborating
evidence exists to substantiate the witness's refreshed recol -
lection; (4) whether the witness's post hypnotic recollection
was substantially the same as the witness's prehypnotic rec-
ollection as actually related, and (5) the likelihood that the
witness's memory has been tainted by outside influences.

Although the court found the hypnosis in this case was
(Dfor investigative purposes; (2) had no procedura safe-
guards, and (3) the witness's post hypnotic recollection was
not substantially the same as the prehypnotic recollection,
becausetherewaslittlelikelihood thememory had beentainted
by outside influences and there was significant independent
corroborating evidence, thetrial court did not err in admitting
theidentification.

Rogersv. Commonwealth,
—SW.3d —, 1997-SC-851-MR
(September 26, 2002)
(Reversngand Remanding)

Rogers appealed his 30 year sentence based on convictions
for Murder, First Degree, Robbery, and First Degree Burglary.
The Commonwealth alleged that Rogers and three others
broke into the victim's home, beat him with atireiron, and
robbed him. The victim died from his injuries. Rogersis
mentally retarded and was 18 at thetimeof theincident. During
the investigation, Rogers voluntarily went with the officers
tothepolice station. The officers gave him polygraph exami-
nations and told him that he failed because helied. At some
point, Rogers broke down and confessed to the crime. The
officers videotaped the confession.

Officersdonot coer ce confessionsby telling the defendant
hefailed aliedetector test. Eventhough theresultsof poly-
graphsareinadmissibleper se, thedefendant isentitled to

introducethecircumstancessurrounding the polygraphin
order toexplain why hemay havegiven afalseconfession.
On appeal, Rogers argued that thetrial court erred by failing
to suppress his confession because it was involuntary and
taken in violation of his due process rights. The Supreme
Court held that the trial court properly admitted the video-
taped confession but erred by refusing to allow Dr. Peck, a
mental health expert, to testify that mentally retarded people
can be coerced into falsely confessing. The Court held that
the officers did not coerce the confession by simply telling
Rogers he had failed his polygraph. However, the Court
emphasized that under Cranev. Kentucky, 476 U.S. 683, 106
S.Ct. 2142, 90 .Ed.2d 636 (1986), adefendant’ sright to present
ameaningful defense includes the right to present evidence
regarding the credibility of hisor her confession. Although
the court did not find the use of the polygraph or police
tactics coercive for due process purposes, the Court found
these circumstances relevant to the defendant’s ability to
explain why he confessed. Although thereisageneral rule
that results of polygraph examination are not admissible at
trial, the defendant’s right to present a defense trumps this
rule. Thus, “a defendant — and only the defendant-has the
right, asamatter of trial strategy, to bring evidence of poly-
graph examination beforethejury toinformthejury astothe
circumstances in which the confession was made.”

Moreover, the Supreme Court held that, on remand, thetrial
court should hold an evidentiary hearing concerning the ex-
tent to which Dr. Pack could testify concerning thelikelihood
of amentally retarded person to confessin certain situations.
The trial court previously excluded this testimony by Pack
relying onthe“ ultimateissue” prohibition. Thetrial court’s
ruling pre-dated Sringer v. Commonwealth, Ky., 956 S.W.2d
883 (1997). The Supreme Court pointed the trial court to
Stringer for further reference onre-trial.

Even if theevidencethat thedefendant wassodrunk hedid
not know what he was doing come from the defense, the
court should instruct on voluntary intoxication. The Su-
preme Court held that the trial court erred by failing to in-
struct on voluntary intoxication. Voluntary intoxication in-
structions are merited when thereis evidence that the defen-
dant was so drunk that he did not know what he was doing or
when theintoxication negative the existence of an el ement of
the offense. Given the number of times Rogers stated to the
officersand in his confession that hewas “really drunk” and
“didn’t know what he was doing,” the jury could have rea-
sonably believed hisintoxicationimpaired hisability toform
intent. W
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Shelton and Fraser Impact On Right To Counsel

Two cases have come down over the past year that has had
a significant impact on the right to counsel. The United
States Supreme Court in Alabama v. Shelton, 122 S.Ct. 1764
(2002) strongly supports the right to counsel in state pro-
ceedings. Incontrast, the Kentucky Supreme Court in Fraser
v. Commonwealth, Ky., 59 S.W.3d 448 (2001), diminishesthe
right to counsel in post-conviction proceedings. Each of
these isa significant case of which defenders and judges in
Kentucky need to be aware.

Alabamav. Shelton,
122 S.Ct. 1764, 152 L .Ed 2d 888

In a5-4 decision written by Justice Ginsburg, the Court has
issued a stunning reaffirmation of the right to counsel in
criminal cases. Thequestion presented wassimple: “whether
the Sixth Amendment right to appointed counsel, as delin-
eated in Argersinger and Scott, appliesto adefendant” given
aconditional or suspended sentenced. The Court held that it
does.

The Court reviewed the major right to counsel cases. “In
Gideonv. Wainwright, 372 U.S. 335, 344-345, 83 S. Ct. 792,9L.
Ed 2d 799 (1963), we held that the Sixth Amendment’sguaran-
tee of theright to state-appointed counsel, firmly established
in federal-court proceedings in Johnson v. Zerbst, 304 U.S.
458, 58 S. Ct. 1019, 82 L. Ed. 1461 (1983), appliesto state
criminal prosecutions through the Fourteenth Amendment.
We clarified the scope of that right in Argersinger, holding
that an indigent defendant must be offered counsel in any
misdemeanor case’ that actually leads to
imprisonment.’...Seven Terms later, Scott confirmed
Argersinger’s‘ ddimit[ation],”” 440U.S,, at 373,99 S. Ct. 1158.
Although the governing statute in Scott authorized a jail
sentence of up to one year...we held that the defendant had
no right to state-appointed counsel because the sole sen-
tence actually imposed on himwasa$50fine.”

The Court in Shelton reaffirmed the Argersinger/Scott “ac-
tual imprisonment” rule. Scott held that therewas no right to
counsel because a$50 finewasimposed. (Notethat in Ken-
tucky, House Bill 487 recently amended Chapter 31 to elimi-
nate the right to counse in fine-only cases). However, in
Shelton, no fine was involved. Rather, what was involved
was a suspended sentence that could result in imprisonment
upon revocation. “Where the State provides no counsel to
an indigent defendant, does the Sixth Amendment permit ac-
tivation of a suspended sentence upon the defendant’s vio-
lation of the terms of probation? We conclude that it does
not. A suspended sentence is a prison term imposed for the
offense of conviction. Oncethe prisontermistriggered, the
defendant isincarcerated not for the probation violation, but
for the underlying offense.”

The Court rejected the notion that the right to counsel should
be confined to the situation where imprisonment isimmedi-
ate rather than potential. This possibility was presented by
amicus, relying upon Nicholsv. United Sates, 511 U.S. 738,
114 S. Ct. 1921, 128 L. Ed. 2d 745 (1994) and Gagnon V.
Scarpdli, 411U.S.778,93S. Ct. 1756, 36 L. Ed. 2d 656 (1973).
The Court rejected this offer, saying that Gagnon and Nichols
“simply highlight that the Sixth Amendment inquiry trainson
the stage of the proceedings corresponding to Shelton’s Cir-
cuit Court trial, where hisguilt was adjudicated, eligibility for
imprisonment established, and prison sentence determined.”

The Court aso rejected the predictions of doom from the
dissent and amicus. Amicus had suggested that counsel be
appointed only upon revocation to avoid the cost of provid-
ing counsel in all misdemeanor cases. The Court noted that
themajority of states, like Kentucky, already providefor coun-
sel under similar circumstances. Further, the Court suggested
that if astate hasinsufficient resources, they can utilize pre-
trial diversion or probation, and provide counsel at the adju-
dicatory stage once the person placed on pretrial diversion
fails and is brought back to be prosecuted.

The four dissenters, led by Justice Scalia, criticized the ma-
jority for abandoning the actual imprisonment rule of
Argersinger/Scott while seeming to affirmit. “We are asked
to decide whether ‘imposition of a suspended or conditional
sentencein amisdemeanor caseinvoke[s| adefendant’s Sixth
Amendment right to counsel.’..Since imposition of a sus-
pended sentence does not deprive a defendant of his per-
sonal liberty, the answer to that question is plainly no.”

The dissent summarized the majority position perhaps with
more clarity than did the majority. “ Appointed counsel must
henceforth be offered before any defendant can be awarded
a suspended sentence, no matter how short.” The dissent
also minimized unfortunately theimportance of misdemeanor
cases. “That burden consists not only of the cost of provid-
ing state-paid counsel in cases of such insignificance that
even financially prosperous defendants sometimesforgo the
expense of hired counsel; but also the cost of enabling courts
and prosecutorsto respond to the  over-lawyering’ of minor
cases.”

Thisisan exceptionally important casefor al public defend-
ers. It should be seen as the successor to Gideon and
Argersinger. Init the highest court inthe land reaffirmed that
indigent defendants facing even the slightest deprivation of
personal liberty must be accorded theright to court-appointed
counsel. That isimportant evenin Kentucky, where our stat-
ute and rule are consistent with the rule announced in
Shelton. SeeKRS31.100(3)(a) & (4)(b); RCr 3.05(2). If Courts
in Kentucky have been declining to appoint because of their

Continued on page 74
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belief that they need not due to their intent to grant proba-
tion, then Shelton should end that practice. The Court em-
phasized that at the core of the right to counsel is the need
for reliability. Without counsel, we as a society cannot be
assured that the verdict, the judgment, the defendant’s deci-
sion arereliable. Because of the ever-increasing use of en-
hancements, and the use of minor convictionsin sentencing
and penalty phases, the Shelton decision is the right one.

Fraser v. Commonwealth,
59 SW.3d 448(2001)

While the Shelton decision looked at the front-end of the
criminal justice system, Fraser v. Commonwealth looked at
the back end, the post-conviction stage where the convic-
tion is being attacked. Fraser had entered a guilty pleaand
given alife sentencein arobbery-murder case. Helater filed
apro semotion pursuant to RCr 11.42. The Court of Appeals
affirmed the decision of the lower court denying the motion
without a hearing or appointment of counsel. The Supreme
Court granted amotion for discretionary review to examine
threeissues: “(1) whenisan evidentiary hearing required on
an RCr 11.42 motion? (2) When is an indigent movant en-
titled to the appointment of counsel to assist himin pursuing
an RCr 11.42 motion? And (3) Was Appellant entitled to an
evidentiary hearing and to appointment of counsel in this
case?’

Inan opinionwritten by Justice Cooper, the Court, like Shelton,
began with the fundamentals. The Court reminded us that
the Constitution required “indigent defendants be repre-
sented by counsel at trial, Gideon v. Wainwright, 372 U.S.
335,83S. Ct. 792, 9L. Ed. 2d 799 (1963), and on afirst appeal
asamatter of right. Douglasv. California, 372U.s. 353,83 S.
Ct.814,9L.Ed. 2d 811 (1963). Thereisno congtitutional right
to apost-conviction collateral attack onacriminal conviction
or to be represented by counsel at such a proceeding where
itexists. Murrayv. Giarratano, 492 U.S. 1, 8, 109 S. Ct. 2756,
2769,106L. Ed.2d 1(1989).”

The Court next traced the devel opment of theright to pursue
post-conviction remediesin Kentucky. RCr 11.42 was gener-
ated by acommittee established by the General Assembly to
recommend changesto the Criminal Code. It wasmodeled on
28 U.S.C. #2255. Whiletherulewas passed by the General
Assembly said nothing about the appointment of counsel,
the Court rejected that version and replaced it with onewhich
provided the language for the appointment of counsel as
presently found in RCr 11.42(5).

The Court next carefully delineated that whichisrequired by
therule. “After theanswer isfiled, thetrial judge shall deter-
mine whether the allegations in the motion can be resolved
on theface of therecord, in which event an evidentiary hear-
ingisnot required. A hearingisrequiredif thereisamaterial
issue of fact that cannot be conclusively resolved, i.e., con-
clusively proved or disproved, by an examination of the

record...The trial judge may not simply disbelieve factual
allegationsin the absence of evidencein the record refuting
them.”

Counsel isrequiredif “an evidentiary hearingisrequired...if
he/she is indigent and specifically requests such appoint-
ment in writing...If the movant does not request appoint-
ment of counsel, the trial judge has no duty to do so sua
sponte.” If no evidentiary hearing isrequired, “counsel need
not be appointed, ‘because appointed counsel would [be]
confinedtotherecord.”” The Court recognized that thetrial
court may appoint counsel even where no evidentiary hear-
ing isto be held.

The Court next explored the relation of Chapter 31 to RCr
11.42. The Court noted that the Department of Public Advo-
cacy was created during the pendency of Bradshaw v. Ball,
Ky., 487 SW.2d 294 (1972). Chapter 31.110(2)(c) contained a
provision granting to a needy person the right to be “repre-
sented in any other post-conviction proceeding that the at-
torney and the needy person considers [sic] appropriate.
However, if the counsel appointed in such post-conviction
remedy, with the court involved, determines that it is not a
proceeding that a reasonable person with adequate means
would be willing to bring at his own expense, there shall be
no further right to be represented by counsel under the pro-
visions of this chapter.”

The Court noted that in Commonwealth v. Ivey, Ky., 599
S.W.2d 456 (1980), the Court had required the appointment of
counsel “’upon request’ of anindigent movant.” The Court
then proceeded to overrule Ivey to the extent that it “holds
that KRS 31.110(2)© establisheswhen ajudge must appoint
counsel for an indigent movant.”

Inexamining RCr 11.42 asit relatesto KRS 31.110(2)©, the
Court relied upon the separation of powers. “The responsi-
bility for determining when and whether counsel must be
appointed for acriminal defendant in Kentucky isafunction
of thejudicia department, not thelegidature. Ky. Const. #116;
see RCr 3.05(2). Toitscredit, the General Assembly hascre-
ated and funded the DPA, and nothing except legislative
parameters precludes that office from providing legal ser-
vicesto indigent defendants or movants even when not con-
stitutionally required. We conclude, therefore, that RCr
11.42(5) establishes when ajudge must appoint counsel for
anindigent movant and that KRS 31.110(2)© establisheswhen
the DPA may provide legal services even without judicial
appointment. To the extent that Commonwealth v. Ivey, su-
pra, holds that KRS 31.110(2)© establishes when a judge
must appoint counsel for anindigent movant, itisoverruled.”

Justice Cooper also addressed the dissenter’s suggestion
that Pillersdorf v. Department of Public Advocacy, Ky., 890
S.W.2d 616 (1994) placed the appointing decision in the Ex-
ecutive Branch. “Pillersdorf only holds that once the DPA
has been appointed to represent an indigent defendant, a
trial judge ‘for good cause' can order substitute counsel, but
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absent afinding of ‘good cause’ thetrial judge cannot order
the DPA to pay the substitute counsel’s fee.”

Justice Keller isjoined in his dissenting opinion by Justice
Stumbo. (The decision itself is somewhat fractured. The
Court breaks down differently on different parts of the opin-
ion applying the principlesto the factsin this case.) Justice
Keller decried the majority for abandoning Ivey. “[W]ehave
never—until today, anyway—questioned the Ivey Court’s
conclusion that KRS 31.110 grants needy persons a statu-
tory right to be appointed counsel in post-conviction pro-
ceedings. | believe we have done so largely because no
other interpretation is even remotely defensible because the
statute contains no ambiguity—KRS 31.110 unequivocally
creates aright to appointed counsel in post-conviction mat-
ters.” “The majority dismisses KRS 31.110’s creation of a
statutory right to appointed counsel in post-conviction pro-
ceedings on the basis of two (2) conclusions: (1) most of
those pleadings are frivolousto begin with; and (2) the Gen-
eral Assembly has no authority to create such an entitle-
ment.”

For Justice Keller, whether most post-conviction motionsare
frivolousor notisnot “germane” to the question of statutory
interpretation. Further, “1 believe the appointment of coun-
sel iswarranted if it only helps a handful of people. Evenif
themajority iscorrect that litigantsinfrequently obtain relief
under RCr 11.42, | believethat fact merely demonstratesthe
need for the assistance of counsel in evaluation, preparation,
and presentation of those claims...In my opinion, the ap-
pointment of counsel to assist laypersons, especially in light
of the Anders type procedure contemplated in the last sen-
tenceof KRS 31.110(2)©, can only improvethequality of RCr
11.42 argumentation and reducefrivolous claims.”

Justice Keller’s primary disagreement iswith the majority’s
separation of powers holding. “The legidative branch un-
guestionably has the authority to create a statutory right to
appointed counsel. The United States Supreme Court says
so and—until today, anyway—this Court hasinterpreted KRS
Chapter 31 to create such aright and has, inthe exercise of its
constitutional authority, adopted proceduresfor the appoint-
ment of counsel in accordance with KRS Chapter 31.”

Justice Keller quoted from Pillersdorf to point out that the
majority hasveered away from precedence. “Themajority’s
contrary conclusion is impossible to reconcile with this
Court’sexplicit declaration, in Pillersdorf v. Dept. of Public
Advocacy, that the operation of the KRS Chapter 31 statu-
tory framework doesnot implicatethejudicial authority: ‘ This
is not a separation of powers case because...no ultimate
power of the judiciary (or any other branch of government)
isin question...’”

The dissent ended with a communication to trial judges on
how to interpret Fraser. “In lvey, this Court properly found
that KRS 31.110 creates a statutory right to appointment of
counsel for needy persons in post-conviction proceedings.

Today’s mgjority takes a giant leap backwards for no coher-
ent reason. Because the prevailing view holds merely that
trial courts are not required to appoint counsel unless the
meritsof theoriginal RCr 11.42 petition require an evidentiary
hearing, | would encourage the trial courts of this state to
continue to make such appointments when requested for the
purpose of supplementing RCr 11.42 petitions. | find it dis-
concerting that a majority of this Court does not recognize
the importance of appointing counsel in post-conviction
matters for needy persons who cannot afford to retain their
own counsel. The General Assembly recognized the need for
an equal playing field when it adopted KRS Chapter 31.
Today’smajority opinion derailsthelegidlature’ seffortsand,
unfortunately, restores the ‘inequity between the needy and
affluent’ which, in lIvey, the Court found ‘ cured by the stat-
ute.’”

Together, the Shelton and Fraser opinions make for an odd
and somewhat disconcerting message. Certainly, theright to
counsel at thetrial level isclear and vigorous. No separation
of powers argument can be raised to diminish the right as
aready delineated in Chapter 31 and thecriminal rules. The
right to counsel at the post-conviction stage isless clear in
Kentucky. The state has an interest in finality; that interest
has been met by the 3-year statute of limitations now con-
tainedin RCr 11.42.

On the other hand, the need for a post-conviction remedy in
Kentucky has never been clearer. One individual has been
freed by DNA evidence after serving 8 yearsin prison for a
rape he did not commit. Another individual has been acquit-
ted and released from death row after hisoriginal conviction
wasreversed. A thirdindividual hashad DNA evidence come
back showing he could not have been the perpetrator of a
rape, evidence that appears now over a decade after he be-
gan to serve histimein prison.

The Kentucky Department of Public Advocacy has seen the
necessity of establishing an Innocence Project in the Post-
Conviction Branch. Nationally, 114 persons have been exon-
erated with DNA evidence. How many more inmates are
serving timein prison for crimesthey did not commit? How
many innocent inmates do not have potential DNA evidence
to exonerate them? How many innocent inmates are relying
upon a post-conviction remedy to free them from the unjust
shacklesof their sentence? Isnow really thetimeto diminish
the post-conviction remedy in any way?ll
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Sudy of Kentucky’sRepresentation of JuvenilesReleased

The American Bar Association Juvenile Justice Center, the
Children’s Law Center has released “ Advancing Justice: An
Assessment of Accessto Counsel and Quality of Representa-
tion in Delinquency Proceedings,” a year long study con-
ducted to determine whether poor children in the Common-
wealth have access to quality representation, and to examine
the systemic barriers to effective advocacy. It is the second
study of itskind in Kentucky, thefirst having been released by
the Children’sLaw Centerin 1996. Theearlier report detailed a
defender system riddled with financial difficulties, resultingin
large numbers of youth being unrepresented, or represented
by attorneyswho lacked training in juvenile matters, or whose
casel oads were too high to provide meaningful advocacy for
their clients.

The new report highlights the efforts of Kentucky’s three
branches of government to address systemic reformsin juve-
nilejustice, including the enhancement of defender servicesto
children who areindigent. It reflects advancement toward the
basic principlesof justice, yet identifies areas where continued
improvement is necessary to reduce systemic barriersto effec-
tive representation.

“Clearly, the report shows that the state has made steady ad-
vances toward ensuring that poor children have representa-
tion at critical stages, particularly when they are charged with
more serious offenses,” says Kim Brooks, the study’s princi-
pal author. “The clear message, however, is that the work is
not yet doneto level the playing field, and that those advances
made by the current administration must be sustained.”

Upon reviewing the Report, Public Advocate Ernie Lewissaid,
“1 hopethat all defenders take pride on the immense progress
that has been made in the quality of representation of
Kentucky’s children during the past 6 years. We must take to
heart the Findings and Recommendations contained in this
ABA Report and make the next 6 years just as productive in
improving our system. Thanksto the ABA, Kim Brooks and
her Center for their excellent study and report, and to all who
participatedinit. | have appointed DPA Trial Division Director
David Mgiainwhose Division over 17,000 juvenileclientsare
represented, Post-Trial Division Director RebeccaDil oretoin
whose Division clients are represented who are in a juvenile
facility and Jeff Sherr, Manager of DPA’s Education Branch
that devel ops and produces DPA'sregional juvenile Summits,
the juvenile litigation track at our annual Persuasion Institute
and at our Annual Conferenceto co-chair aTask Force on the
implementation of the recommendations in “Advancing Jus-
tice: An Assessment of Accessto Council and Quality of Rep-
resentation in Delinquency Proceedings.” They will gather a
task force that hopefully will include Kim Brooks and other
juvenile justice advocates to brainstorm ways to implement
the ABA Report’s recommendations, and to present your rec-
ommendationsto the DPA L eadership Team for action. One of
the DPA Task Force primary taskswill beto explorewhat DPA

can accomplish both within our existing resources, particularly
in collaboration with other individual s or groups, and what we
can only accomplish with additional resources over the long-
term.”

ExecutiveSummary

The juvenile justice system in Kentucky has endured a sub-
stantial history of problems concerning its treatment of juve-
nile offenders and the lack of systemic advocacy and focused
reform efforts. After years of public criticism, mediaattention,
litigation challenging the conditions in Kentucky’s juvenile
facilities, lack of access to the effective assistance of counsel
and to the courts, and failure to provide adequate treatment,
Kentucky officials began the long road to institutional change
by the second half of the 1990's. The creation of the Depart-
ment of Juvenile Justice, the commitment of Governor Patton
to help fix abroken juvenilejustice system, and the Kentucky
legislature’s move to invest millions of new dollarsinto these
initiatives were the beginning.

In 1996, the Children’s Law Center, Inc. released itsreport en-
titled “Beyond In re Gault: The Status of Juvenile Defensein
Kentucky,” launching aseries of criticismsagainst the Depart-
ment of Public Advocacy’s (DPA) indigent defense system for
juveniles. Among itsfindingswere:

* Caseloadsamong full-time DPA attorneys handling juvenile
cases far exceeded 1JA/ABA caseload standards and some-
what or severely hampered the attorneys’ ability to repre-
sent juveniles effectively.

* Caseloads among contract attorneysfor DPA, most of whom
were newer attorneys, were even higher, and resulted in even
more severelimitationson their ability to effectively provide
representation to youth.

« Significant numbers of youth were unrepresented at deten-
tion hearings and throughout various stages of juvenile court
proceedings.

* Inadequate time was spent meeting with clients, and youth
reported in significant numbers that they were rushed
through the process and felt forced to enter plea agreements
without understanding their options.

* Tria practice and preparation for disposition hearingsin ju-
venile court were weak and showed an overall lack of advo-
cacy efforts.

* Post-dispositional advocacy was nearly non-existent, includ-
ing appellate practice, writs and other civil actions.

» Representation of youth appeared weakest in areas covered
by contract counties, as evidenced by higher caseloads,
confusion of therole of the attorney, and higher incidents of
waiver of counsel.

The report made numerous recommendations to the Depart-
ment of Public Advocacy, including measures to reduce
casel oadsin full-time officesand in contract counties, increas-
ing defender resources, equity in DPA resourcesto ensure ad-
equate representation for juvenile defendants, the adoption of
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standards, and ensuring adequate support services and data
collection capabilities.

A. RespondingtotheFindings

The Kentucky Department of Public Advocacy (DPA), inre-
sponseto criticismslaunched in the 1996 report, undertook its
own extensive needs assessment regarding its indigent juve-
nile defense system in order to determinetraining needs, fund-
ing and other necessary resources, and to examine the need
for other internal structural changes. Named “ The Gault Initia-
tive,” thisinitiativeincluded plansnot only to increase educa
tional programsfor attorneys practicing juvenile law, but also
to provide a mechanism for using technology for defenders
through aListServe, mentoring new attorneys, and improving
materials and other resources for juvenile defenders. DPA re-
quested and received additional resourcesto implement these
reformsinthe 1998 legislative session, including fundsfor six
new trial attorneysinfull-timefield officesto focusonjuvenile
representation, two juvenile appellate lawyers, and two Mas-
terslevel social workers.

Inlate 1998, the Department al so created the “ Kentucky Blue

Ribbon Group on Improving Indigent Defenseinthe 21st Cen-

tury,” a20-member group organized to pro-mote an agendafor

public defender reform. Among the Blue Ribbon Group out-
comesarethefollowing:

« The 2000 General Assembly passed the Governor’s budget
with the stated increasesfor DPA, including $4 millionin FY
2001 and $6 millionin FY 2002 in order to open officesin 21
counties, reduce defender caseloads, expand appellate ca
pacity, and increase salaries for DPA attorneys.

2001 starting salarieswereraised to $35,000, increased from
$23,388 for entry level attorneys, while experienced attor-
neys were raised 8% for 2000 and 9% for 2001. Attorney
Manager salaries were increased from a starting point of
$62,985, with the average being $78,684.

o Staff turnover rateswerereduced from 14%in 1999to 11.8%
in2001.

+ Cost-per-capitaincreased 45%, from $4.90in FY 1998t0$7.14
by FY 2002.

 Caseloads for individual full-time trial lawyers have been
reduced by 11.5% since 1999, from an average of 475to an
average of 420.

 Caseloadsfor Louisville have been reduced from an average
of 603 per full-timeattorney to 405.

In May of 1996, the Juvenile Post-Disposition Branch was
created to providelegal defense servicesto juvenile offenders
incarcerated in residential treatment facilities operated at that
time by the Cabinet for Familiesand Children. Thisprogramis
part of the implementation of a consent decree on behalf of
juvenilesin state operated residential treatment programs. At-
torneys provide access to the courts regarding the fact of,
duration of, or conditions of confinement that may violate the
federal statutory or constitutional rights of juvenilesin these
facilities.

A second significant structural change since 1996 within DPA
has been the creation of several new trial offices, replacing the

contract system in many parts of the state. In 1996, the Depart-
ment of Public Advocacy covered 47 countieswith atotal of 17
field offices. By December of 2001, thisnumber grew to 23field
offices covering 102 counties.

Three other full-time offices, located in Boyd, Fayette and
Jefferson Counties, are operated by separate non-profit enti-
ties, bringing the total number of counties covered by full-time
offices to 105. The remaining 15 counties continue to work
through a con-tract arrangement with private attorneys.

B. Reassessing|ndigent Juvenile Defense

In the summer of 2001, the Department once again sought to
have an assessment of itsindigent juvenile defense servicesin
order to determine its progress and consider any additional
steps necessary to enhance services.

Specifically, the study’s objectives were to:

» Assess the ability of youth in Kentucky to have access to
counsel indelinquency and status offender proceedings (trial
and post-disposition);

» Assessthequality of indigent representation being provided
to youth in Kentucky (trial and post-disposition);

» Evaluate the capacity of the juvenile defense bar to address
cultural competenciesin itsrepresentation of youth, includ-
ing African-American and Hispanic youth;

» Determine significant substantive issues affecting the juve-
nile defense bar that impact upon resource allocation, fund-
ing and other barriersto effective representation (i.e. capital,
transfer, status offenders, female offenders, etc.);

» Assess the progress made through strategic planning and
implementation over thelast fiveyearsinimproving juvenile
indigent defense; and,

 Highlight promising practicesin Kentucky among the indi-
gent juvenile defense bar.

The assessment, completed by the Central Juvenile Defender
Center through the Children’s Law Center, Inc., was donein
partnership with the Juvenile Justice Center of the American
Bar Association through its National Juvenile Defender Cen-
ter, and included the assistance of numerous attorneys, law
students and others. In addition to extensive surveying of
judges and indigent defense counsel across the state, nearly
170 youth were interviewed in juvenile detention and treat-
ment facilities about their experiencesinthejuvenile court sys-
tem, and more specifically, their experiences with attorneys.
Sitevisitswere conducted in anumber of juvenile courtswhere
investigators observed the performance of attorneysin court,
conducted interviewswith parents, youth, judges, juvenilejus-
ticeworkers, social workers, attorneysand others, and explored
theoveral judicial climate and handling of juvenile casesamong
differingjurisdictions. Finaly, since Kentucky’shistorical back-
ground regarding juvenile justice isimportant in considering
its current status, numerous interviews were conducted with
“key stakeholders,” that is, individualswith long terminvolve-
ment and perspective on juvenile justice issues throughout
the state, and those who wereinstrumental in reform initiatives

over the years Continued on page 78
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Continued from page 77

C. Significant Findings

While the report is comprehensive in its findings and recom-

mendations concerning indigent defense and systemic barri-

ers to effective representation, some of the most significant
findingsinclude thefollowing:

« While average caseloads have been reduced for tria attor-
neys statewide, some counties report juvenile cases far in
excess of the IJA/ABA Standards and the NLADA Stan-
dards.

« Interviews with youth in facilities indicate that, with few
exceptions, most were represented by counsel for the charges
leading to their incarceration. Interviewswith youth and fami-
liesin the community during site visits, however, revealed
that waiver of counsel was more prevalent among those non-
detained youth. In spite of legislation and case law to the
contrary, itisclear that large numbers of youth are still waiv-
ing counsel without the appropriate procedural safeguards.

« Insufficient proceduresarein placein many if not most parts
of the state to pro-vide early accessto counsel, including at
meetingswith Court Designated Workersor for police ques-
tioning. Most attorneys still appear to conduct their first
client meeting while at the courthouse when the youth and
parents are present for hearings, with inadequate time to
meet with the client for thefirst time, aswell asinadequate
time to speak with parents.

« The most frequent disposition of casesin juvenile courtsin
Kentucky isby informal adjustment and/or pleaagreements.
Most defender offices indicated that they try less than a
quarter of the casesin juvenile court.

« Motion practice appearsto haveimproved significantly, par-
ticularly the use of motions for discovery, motions raising
competency issues, motions in limine and mations to sup-
press. It seemed apparent that in many areas of the state this
has become an expected and routine practice.

« It appearsthat limited dispositional advocacy isbeing done
with juvenile clients, other than occasionally raising an ob-
jection to the contents of the DOJJ pre-dispositional report.
Although some exceptions were found, disposition hear-
ings tended to be “rubber-stamping” recommendations by
DOJJ, with little advocacy effort on the part of the attorney
with any supplemental evidence.

« Post-disposition advocacy for youth in treatment facilities
and other residential settings, as done by the Juvenile Post-
Disposition Branch, appears to be highly effective in ad-
dressingindividua client’'sneedsaswell as systemic change.
More post-disposition advocacy services should be avail-
ablethroughtria offices, how-ever, particularly when youth
are not incarcerated.

 There has been a significant rise in the number of appeals
filed on behalf of juveniles, aswell as other forms of extraor-
dinary relief such aswrits of habeas corpus.

D. BarrierstoEffectiveRepresentation

The assessment also identified a number of systemic barriers
faced by defenders, local courts and others in assuring access

to counsel and quality representation for youth in the juvenile

justice system. Among these findings are the following:

« Although the overal results of data collected and observa-
tions made showsthat DPA hastaken some significant steps
inimproving the quality of representation, thisisnot consis-
tent across the state. The advances in creating full-time of -
fices appears to have significantly improved representation
and the availability of counsel, while some of the poorest
examples noted werein some areas still using contract attor-
neys.

» There are significant inconsistencies in the representation
of status offenders, both as to appointment of counsel and
quality of representation. In some areas, for example, public
defenders are not appointed at all, but rather the courts uti-
lizeguardiansad litem.

« Effective representation is adversely effected in some parts
of the state due to crushing caseloads, court docketing, and
geographic challenges in multi-county offices.

» WhileKentucky'sjuvenile detention facilities are not gener-
ally overcrowded beyond capacity (and indeed are often
under capacity), the assessment concluded that detention is
over-utilized in some cases for youth who could be effec-
tively served in less restrictive and more effective settings.
This was particularly true for status offenders and youth
being held in contempt of court.

» Theerosion of confidentiality for youth in the juvenile jus-
tice system is a significant concern, both in juvenile court
proceedings aswell astheimproper flow of information be-
tween courts, juvenile justice workers and schools. It ap-
pearsthat schools have adirect line to judges in some areas
without any concern for the due process rights of students
and other procedural safeguards afforded through the Ken-
tucky Juvenile Code.

» Defendersare challenged by asystem whereyouth with sig-
nificant mental health and disability needs are prevalent, yet
comprehensive community based mental health, substance
abuse and other treatment options are often scarce and
“cookie cutter” in their approach.

« Minority youth are over-represented in nearly every aspect
of Kentucky’sjuvenilejustice system, from arrest to transfer
to incarceration. Defenders in some parts of the state face
particular challenges in securing this data, identifying pos-
sible disparities, and advocating for policies and practices
that may reduce these disparities.

* Likewise, the growing number of Hispanic youth and fami-
liesin Kentucky present challengesto the defender commu-
nity that must be effectively addressed through programs of
cultural awareness, diversity in defender staff, and accessto
translators and Spanish-speaking personnel.

» Theavailability of the death penalty for youth who commit
certain offenses in Kentucky continues to have a crushing
effect on resources for those attorneys handling such cases,
and such penalty continues to exist in spite of legislative
attempts to abolish the practice.

* The emergence of “zero tolerance” policies and the
criminalization of school-based conduct are widespread in
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Kentucky courts in spite of the continued decline in prob-
lematic school behavior. Thisisparticularly troublesomein
that minority children and youth with disabilities tend to
suffer the most severe consequencesin school disciplinary
actions.

The number of females in the juvenile justice system has
increased markedly.

This population presents certain unique problems. Advocates
are unsure as to whether such growth is due in part to an
increase in violent behaviors, or whether it is due to the re-
labeling of girls' family conflictsasviolent offenses, changes
in police practices regarding domestic violence and aggres-
sive behavior, gender bias in the processing of misdemeanor
cases, or perhaps a fundamental systemic failure to under-
stand the unique devel opmental issues facing female offend-
ers.

E Recommendations

Over thelast five years, the Commonweal th of Kentucky has
made some significant changesin itsindigent defense struc-
ture including funding and overall performance over the last
fiveyearsasit pertainsto access and quality of indigent juve-
nile defense. This assessment makes anumber of recommen-
dations, however, to ensure continued improvement, to sus-
tain existing reforms, and to assure that youth in the juvenile
justice system are guaranteed their constitutional right to ef-
fective assistance of counsel.

TheKentucky Department of PublicAdvocacy and itsL ocal
Defender Officesshould ensurethat:

Sufficient resources are consistently made availablein local
trial offices to provide effective assistance of counse in-
cluding appropriate training and the availability of support
staff with special expertiseto assist in representation;
Caseloads are reduced in all areas of the Commonwealth
where they currently exceed the IJA/JABA Standards, with
special consideration given to areas with offices covering
multiple counties and urban countieswith ahigh number of
felony and/or juvenile transfer cases;

Consistency in the quality of representation is achieved
and maintained;

Equity in the allocation of resourcesto juvenile defenseis
achieved and maintained as compared to adult defense re-
sources;

Availability of counsel at early stages is consistently pro-
vided, including provisionsfor police questioning and pre-
liminary inquiries with Court Designated Workers. Avail-
ability of counsel is provided to 18-year-old youthful of-
fenders returning to sentencing court for release consider-
ation;

The continued use of contract attorneys to cover juvenile
dockets is closely monitored to ensure that the attorneys
are providing effective assistance of counsel and receiving
adequate training and oversight;

Its program of strong post-dispositional representation is
sustained, and the agency continuesto utilize the expertise
of the Juvenile Post-Disposition Branch as a resource to

trial officesand in effecting state policies concerning juve-
nilejustice;

» Statusoffendersare provided with accessto counsel inall
parts of the state and that such counsel, not aguardian ad
litem, is provided to represent their express wishes;

 Strong disposition advocacy for status, public and youth-
ful offenders becomes a priority within field offices and
that adequate resources are available to attorneys to as-
sist in preparation for these hearings;

» Adequateresourcesare availablewithintrial officesto ef-
fectively address cultural and language barriers with His-
panic clients, including availability of Spanish-speaking
staff and/or interpreters, and training on legal and cultural
issues which may affect representation;

» Defendersplay acritical rolein shaping local policiesand
practices with the creation of specialty courts, as well as
with school based or mental health initiatives;

» Continued work is done on creating accurate data on
casel oads, outcomes and other juvenile justice informa-
tion essential to planning and evaluating indigent juvenile
defense services; and,

* Participation in juvenile and criminal justice initiatives,
policy work, and legislative advocacy is achieved without
compromiseto the Department’s essential independent ad-
vocacy rolefor poor children.

Sateand local agencies, including defender s, should work
collaboratively to addressissuesin thejuvenilejustice sys-
tem facing Kentucky’syouth, including:

* Further examination of disproportionality of minority youth
in the juvenile justice system as it relates to arrest, deten-
tion, transfer and incarceration, particularly in urban areas
of the state, and the devel opment of appropriate strategies
and services to reduce disparities;

* Further examination of gender based issues involving fe-
male offenders, with appropriate development of strate-
gies and services to this population;

» Development of data regarding school based complaints
tojuvenilecourtsto critically examinethe need for alterna-
tives to criminalization of youth with emotional, behav-
ioral, and/or other mental health needs;

» Improvement in the availability and quality of servicesto
status offenders, including youth who are truant and/or
beyond control to reduce thelikelihood of further involve-
ment in the juvenile justice system;

 Improvement inthe quality and availability of re-entry pro-
grams for youth completing incarceration and in need of
servicesback intheir local communities; and,

« Critical analysisof mental health and substance abuse pro-
grams for youth in the juvenile justice system to ensure
intervention and treatment options proven to be effective
arereadily available.

This assessment contains numerous other recommendations
for Kentucky Courts of Justice, law schools, media, and state
and local bar associations. B
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Upcoming DPA,NCDC, NLADA & KACDL Education

* % DPA **

Annual Public Defender Conference
The Galt House
Louisville, KY
June10-12, 2003

Capital Litigation Ingtitute
Kentucky L eadership Center
Faubush, KY
October 5-10, 2003

NOTE: DPA Educationisopen only to
criminal defenseadvocates.

For moreinfor mation:
http://dpa.state.ky.us/train/train.htm

For more information regarding
NLADA programs

NLADA
1625 K Sreet, N.W., Suite 800
Washington, D.C. 20006
Tel: (202) 452-0620
Fax: (202) 872-1031
Web: http://www.nlada.org
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For more information regarding
NCDC programs.

RosieFlanagan
NCDC, c/loMercer Law School
Macon, Geor gia 31207
Tel: (912) 746-4151
Fax: (912) 743-0160

** NLADA **

Annual Conference
Milwaukee, WI
Nov. 13-16, 2002

AppellateDefender Training
New Orleans, LA
December 5-8, 2002
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